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SIMPLIFYING CONTRACTS FOR COMMERCIAL SYSTTMS

EXECUTIVE SUMMARY

D eeener m:—ﬁ',‘}",'?

The Office of Federal Procurement Policy lssued policy in May
1976 for the acquisition and distribution of commercial products
when such products will adequately serve the Goverament's require-
ments. The policy applies to atl items, principal aad secondary,
including coammercially developed systems. The Departrent of
Defecse is in the process of developiang iamplementing regulations
and procedures and revising existing policies where needed to
lntegrate the "buy commercial” policy into the acquisition
process, using commercial practices where appropriate and feasi-
ble. To support the integration of this policy into the process
for acquiring commercially developed systems, research was
conducted on Air Force contractual actions in acquiring deriva-
tives of coammercially developed aircraft and contract logistics
support. The results of the research are centained in this
report.

The findisgs reported herain relate to those coatract teras,
conditions, and statement of work reguirements i-posed by the
Government ia the acquisition and surport of ~onumercialily
developed a2ircraft not found in commercial scquisizions. Research
was based primarily on the acquisition and logistics support
coatracts for the KC-1J Advanced Tanker Cargo Alrcraft systen.
This was followed by analyses of the acquisi:zion and support
contracts for the Z~4 aAdvanced Airborne Command Post system and
the support ccentract for the C-9 Aeromedical Zvacuation Aircraft
system to determine if the impact of the Government-—-inaposed
requirements substantiated the findings of the XC-10 rewsearch and
1Z not, to identify the differences. To gain further iasight iato
the differences ia Governaent and coamercial acquisicion
practices, an anralvsis was made of the Air Force acguisi
wajcr ltem of ground supgpcrt equipment for these systems
Diesel Zngine Driven Gensrator, which was commarclaily d ?
and .a widespread use by commercial custsmers. The aajo ndings
of the resezrch are sumnarized below:

1. Approxizztely 107 General Provisions were Included in
each of :the coatracts studisd, most of which are meaaningless whan
applied to the purchase of aircrafc, spares, or suppor: 2quipment
already produced (off-the-shelf), or ara iampractical to enforce
when applied to commercially develcoped items in regular sro-
duction, 2uly a portioan of which is purchased by the Goverament.

2. In the aggregate, General Provisions, particularly those
that are rtequired ts be included in subcoatracts (flowdowa}, hav:
a significant adainistrative impact on the contractor, Incrzasiag
115 cost to produce the systsam over that requirad to produce for
commercial zustomers.

Pobe
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3. Documentation ra2quirements were approximately one third
of the documentation anormally required for the new development of
a military aircrafc system. However, the documenta:ion far
exceeded that required in FAA and commercial practices-:

4., Extensive documentation of management systems was
required by the statement of work. Documentation cf management
systems was not required by commercial customers for the saume
basic aircrafe. -

5. Military Specificztions and Standards were applied
primarily to modifications to the basic ailrcraft resulting in two
differeat approaches :to the acquisition of a singls system, i.e.
usiag coammercial standards for the acquisition of the basic
airplane and military standards for the modifications.

6. Payment for logistics support based on flyiag hocurs
sizplified spare parts acquisition and accountability but created
a problem in cost allowance for contractor capital iavestment in
the parts stocked at operating bases. The solution (Air Force
investment in initial provisioniang) has the potential for
downstream problems associated with property title and
accountabilirty.

7. Commerclal Diesel Zngine Driven Generator sets acquired
after market research and comparative testing of commercially
develoned generators with those produvced to wmiliitary
specifications, ars superior in performance, require less
maintenance, aad cost less o acquire and cperate than those which
are part of the DCD standard familly of genevators.

8. The follow-o5a gurchas2 of Diesel Zngine Driven Generators
is plaaned to be supported through the Govarnment supply systen
al*hough commercial distribution of replacement parts Is available

woridwide where parts can be made available on a quick reaction
baslis.

The Zoliowi ﬂ; major reconmmendations are suamarized based on
the fincings o7 cthe research:

1. Develop and obtaia approval :c use a special set of
General Provisions for acguiriag commerzfal systems aad products,
eliminating those that arz not essential or have no practical
effact and mianiaizing the fiowdown lapac:z ccasistent with clause
objectives and sound practice.

2. Acquire2 modified commercial sys:tems in the sazme maanner as
commercial systems 1I the system i1s availlable 'Hrougﬁ regular
oroduction zad the cost of the modifications does not exceed 35
percaat of the price »I the basic system. 1f the mou;.iratlon<
axceed 33 p2rzent they may be accomplished under a separate
contractual arraagzmaent.

il
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3. Rely on FAA standards and established commercial
practices and documentation in acquiring commercially develouped
and proven aircraft to the greatest practicable extent-

4. Where contract logistics support is integrated with
support of commercial counterparts, devise a procedure whereby the
Government does not take title to spmres ian view of the probleams
assocliated with accountability, trac:ability and the requirements
nf the Service Contract Act. .

5. Establish requirec=ats and guidelines for the conduct of
market research and analysis in order to develop a knowledgeable
acqulisition strategy for meeting Govarnmen: recquirements (product
and support).

6. Rely on commercial distribution aad suppors systems Where
they are available and adequate to meet Government requirements.
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ABBREVIATIONS

have

The foliowing abbreviations used throughout this case study

the meanings stated:

AARB Advanced Aerial Regueling Boom

ACSN Advanced Change/Study Notice

AFAD Air Force Acquisition Documencs

AFB Air Force Base

AFLC Air Force Logistics Command

AR 3ir Force Regulation

AFSC Alr Force Systems {ommand

ARB Aerial Refueling Boom

ASD Aeronautical Svstems Division (AFSC)

ATCA Advanced Tanker/Cargo Aivcraft

CBEMA Computer and Business Equipment Manufacturers
Association

CDRL Contract Data Feguirements List

(4 Code of Tederal Regularions

COMBS Coatracter Operated aad Yaintained Base Supplv

CSEL Consalidated Support Zguipment List

CWBS Coentrzct Work Bresxdown 3tructure

AAC Jouglas Aircraft Compaav

DAR Defense Acquisition Regulatica

DD Defense Department

DiD " Data Item Descriptisn

DOD Deparctment of Zafanse

0L Devarctoent of Labor
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ECP

£0

EPA

FAA

FLSA

GaQ

GFY

GSa

HPA

RFP

SAC

Engineering Change Proposal
Executive Crder
Environmental Protection Agency

Federal Aviation Agenc

<

Fair Labor Standards Act
Federal Supply

Fiscal Year

General Accounting Cffice
Government Fiscal Year
General Services Administration
dead of a Procuring Activity
Headquarters

Joint Program Qffice

Military AirliZt Command
McDonnell Douglas Corporation
Military

Main Operating Base

National Aeronautics and Space Agency

Office of Defense Mobilization
Office of Energency ?lanning
Cffice of TFederal Procurement Folicy

Occupational Safetv znd Health Act
Cperational Test and EZvaluatiocn

Public Law

)

Request for Proposal

Strategic Air Command
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SCA Service Contract Act
SCN Specification Change Notice
SERD Support Equipment Recommendation Data

SOW otatement of Work

: STD Standard :
UPM Unit Price Matrix
>3
2 USAF United States Air Force
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INTRODUCTION

When -“he Department of Defense acquires commercially available

svstems and commercial logistics support, the solicitation and resulting
contract requirements generally impose administrative burden and other
costs in excess of those that are necessary for the contractors to sell
the system and logistics support to a commercial customer. Examples of
these additional requirements are: documentation and reporting; obtain-
ing prior approval of required plans; processing engineering changes and
suéport equipment requirements; contract admiuistration actions; and the
need to analyze large numbevs of general provisions to assure understand-
ing of the conditions which must be compliad with. All of these require-
ments can increase the contractor's cost to deliver the system and
orovide suppoert. Many of the resquirements are also required to be
imposed on subcontractors by the prime contractor. To better understand
the impact of these contract raquirements, a case study was made of the
contractual elements used 5y the Air Force in the acqguisition aud

logistics support of several systems derived from commercially developed

Py

~

aircraft. Those systems are the KC-10 Advanced Tanker Carge Aircraft
system, the E-& Advanced Airborne Commend Post system, and the C-9
Aeromedical Evacuation Aircraft system.

Specific *tasks wer2 outlined for the conduct of the study. In-
vestigations iIn accordance with those tdsks resultad in detailed data

on whica tne findings, conclusiocns and recommendations of the stucy are

=
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based. Analysis of the detailed data obtained, however, revealed several
major areas of concern which encompass the results of two or more of the
specific tasks. 1In order to fully address those major areas of coacern
while providing the detailed data.resulting from investigation of the
specific tasks, the report of the study is documented in two volumes.

Volume I includes introductory and background information for the
study followed by the f£indings, conclusions and recormendations related
to each of the major areas of concern. The major areas of concern are:
mandatory general provisions of the contracts; Military requirements of
the Statem~nts of Work; corollary findings in Covernment acquisition of
commercial systems; and contract logistics support. Also, a full dis-
cussion of the acquisition of a major item of ground support squipment,

a commercial diesel engine driven generator, is included as a separate
chapter in Volume I.

Volume II includes the detailed data resulting from investigations
of the specific tasks of the study with presentation by individual tasks.
The data supports the cconclusions and recommendations zcnatained in
Volume I. Data included in Volume II is based primarily om investiga-
tions of the XC-10 acquisition and cont:=ct logistics support. The
acquisition and logistics support of the EZ-4 A and B systems and logistics
support Zor the C-9 system were analvzed to determine if the impact of
the Government-imposed requirements substantiated the findings of the

.

KC-10 study and, if not, to identify che difference.

o
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TASK 1

Determine what clauses, contractual provisioms, regulatiouns,
directives, specifications and requirements:

1.1, May or shouird be waived on a blanket basis within existing
laws to facilitate commercial buyvs for major subsvstems.

1.2, Cause added work, increased facilities and administratiocn
without producing a direct additional benefit to the Air Force.
Special emphasis is to be placed on subtle "ripple 2£fext" actions
that a contractor must undertake to comply with Government imposed
requirements such as packing and packaging, for example.

1.3, Preclude or inhibit an offeror in a competitive environment
from identifving deficiencies, suggesting cost effective tech-
nical improvements or alternatives, and more efficient business
arrangements out of fear of being considered non-responsive by
the Government.

Accomplishment ¢f this task involved the review by at least two
researchers cof the terms, provisions and requirements of the Air Force
contracts with McDonnell Douglas for the KC-10 acquisition and logistics
support, and identification of those terms, provisiosns and requirements
(referred to as data elements throughout this repcrt) which merit fur-
ther analysis. TSach page and paragraph of the contracts were reviawed
and the data elements initially Identified were classified for system-
atic analysis. The results provide a base of data to be used in
subsequent tasks.

In conducting the raview, e2ach data element was given a preliminary
analysis, and, for those determined by the rasearchers to meet the
criteria of -this rask, rthe potential impact was recorded on datz forms

(Exhidit 1). The seiected data elements wers then classified according




Tt s wnide
%

T T B AR R BT At e e

e T Ny R T TSR S Y

AT R

tc the specific tasks cutlined for the conduct of the study for furthe:

analysis (Exhibit 2).

We found that the XC-10 acquisitiou contract contaians 41 Special

Provisions (Section J) and the logistics support contract contains 35,

of which five are common tec both contracts. Thus, 71 different special

provisions are contained in the two contracts. Also the acquisitiom

contains 99 General Provisions (Section L) and the logistics

>

contra

support contract contains 106, of which 24 differed from those in the

B acquisition contract. Thus, a total of 123 different general provi-

sions are contained in the two contracts. The special and general

1 provisions >f the coantracts are summarized as follows:

Contract Provisions

KC~10 Acquisiticn and Logistics Support Contracts

Special Provisicns:

nC uisition ——

Nz

%~——— Support ———

iy

Acquisition Contract ..........
Suppor: "*nt*nct et iea e

General Zrovisicas:

Acquisition

AN \\\MM’V/ Y

Acguisition Contract .......... 99
Support Contract ..............106
Same Provisions ia Both ....... 82

-
[
w

0

oy
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Contract General Provisions That Stould Be

~

Waived to Facilitate Commercizl Buvs

Commercial products can be categorized in two ways: those which

have been manufactured in znticipation of a sale, and those which are
N

being manufactured o2 a regular production line. In both cases, they
represent a product wnhich has been developed and marketad with private
capital. In the first case where the products have already bszen mnanu-
factured, the manufacturzer cannct comply with those General Provisions
of a Government producticn -ontract because he was not aware that the
product would be sold to the DOD at the tlme of manufacture. ia the
second case where the product is purchased from regular production, the
product takes its place ia the production line and receives the same
production hauadling and processiig as the other commercial like-products
on the line. 1t is general'y impractical for the manufacturer to estab-
lish special handling and issue special purchase orders for parts anid
materials, with added cr changed clauses and conditicns for zhe end
item to be delivered to the Govermment when like parts and xmaterials
are being purchased for the commercial end item.

In view of the above, every General Provision was studied as

3

(O]
cr

concerns its appiicability to the purchase 0f off-the~shelf -roducts.

Judgmental detarminations were made to identify those that zve czandicates

[

for waiver on a bdlanket basis in order zo facilitate commercial buys.
As a result of that eifcrt, sost of the General Provisions ia the

contracts for acguisiticn and legistics support of devivatives of

commercial aircrafs were found 2o de of no denefit to the Government.

e
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For that reason & tailored set of clauses applicable to commercial buys
has been proposed to be incorporated in the DAR (see Task 6). That set
includes the basis clauses which define the rights and obligations of
the contracting partias while omitting those found not to be applicable.
Exhibit 3 is a consolidated list of General Provisions contained in
both the KC-10 acquisition and logistics support contracts (General
Provisions which appear in both contracts have been cited only once).
In a separate column identified as commercial off-the-shelf, those
clauses required for commercial acquisition are marked with a single
asterisk (*) anu those to be used when applicable are marked with two
asterisks (**), Those clauses not marked zre considered te be candidates
for waivcr on a blanket basis for commercial buys. A separate columr
identifies those General Provisions that are required by law or Executive
Order. 1In addition, a list of representations and certificates which are
cited in chz RFP for botn the acquisition and logistics support of the
KC~1J is included. Those which are considered to be appropriate for
commercial buys ares marked by an asterisk (*) in 2 separate column.
Those not marked are candidates for waiver opm a blanket hasis.
It will be noted that a number of General Provisions raquired by
law or Executive Order have been recommended as candidates for waiver
on a blankat tasis for the procursment of commercial products off-the-
shelf. Reccanizing that those provisions have the purpose of protecting
tiae gcenomic weli-being of the country, ‘they are ineffsctive in that
regard when applied to the ascquisition and logistics support of commer-

cially developed systems. In the aggregate, their inclusion in such

i o e T B - e e
i
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contracts jincraases the Government's and the contractor's cost of
overhead as well as contractor direct costs in producing commercial
systems without corresponding benefit.

Contractual Requirements That Cause Added Work
Without Producing Direct Additional Benefits

Collectively, the General Provisions identified in Exhibit 3 as
candidates for waiver ou a blanket dasis cause added work without cor-
responding benefit. The Special Provisions of the acquisition zand
logistics support contracts for the KC-10, which delineatas the obliga-
tions, responsibilities and rights of the countracting parties, are
specifically tailored to those procurements and, with minor exceptioas,
were not found to cause added work without added benefir:

The military requirements of the Statement of Work were analyzed
to determine what, if any, adverse impact they might have on the con-
tracter’'s cost to produce the XC-10 and provide logistics support.

Military requirements were applied primarily to the acquisition. The

rh
in

Statement of Work contained approximately 117 di

eraant requirements,

the majority of which closely paralleled commercial practices and

Y

created no significant added work over that requirsd to produce for

({93

commercial customers. Twentv-three of the 117 different requirements,
however, wers Zound to cause added work without dirsct added benefit

to the Air Fcrce and when considerad in the aggregata, the added work

was of significant proportions. These rilitary requirements are:

~J
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Test and Evaluation Plan

Production Management Plan

Facilities Requirements Plan

System Engineering Management Plan
Configuration Mznagement Plan

Human Engineering Program Plan

System Safety Program Plan

Electromagnetic Compatibility Plan
Photographic Plan

Mass Properties Control and Management Program Plan
Corrosion Prevention and Control Plan
Airzraft Structural Integrity Program Plan
Damuage Tolerance and Durability Assessment Plan
Support Equipment Plan

Human Factors Test and Evaluation Plian
Reliability Program Plan

Maintainability Plan

Integrated Support Plan

Technical Order Publiication Plan
Configuration Management Prcocess

Computer Prograa

Support Equipment Process

Contract Work Breakdown Structure

+he military requirements listed zbove reflect significant differ-

ences from commercial practices. A majority of the requirements pertain
to the documentation of company management practices and procedures for
Air Force review and approval. Although company formats were acceptable,
the management plans had tc be submitted in accordance wvith specified
Data Item Descriptions (DIDs) wnich entail a considerable amount of
material collection and documentation. Other requirements listed
pertain to program centrol and documentation. For the acquisition of a

derivative of a commercially developed aircraf:, particularly where a

number of aircraft had been produced and a large number of flying hours

dccumulatad, these requirements are considered to be excessive for the

benefits gained.

e D i et S
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Contractual Provisions That Inhibit An Offeror
from Suggesting Improvements or Alternatives

R

The Air Force objective in these procurements was tc take maximum

advantage of previous commercial investment and procedures in acquiring
and supporting a currently FAA celtified wide-boedy freighter aircraft
and to make minimum changes to provide a tanker capability. In pursuit
of this cbjective the Air Force sought prorosals irom prospective con-
tractors for modifications to the standard Air Force contract so as to
accommodate the ciferor's "best business arvangements.”

The Executive Supmary which transmitted the aircraft Request For
Proposals requested the prospective contractors to ''take wide latitude
in responding to the RFP so as to provide the best possible proposal
based on their best dusiness arrargements.” Tue instructions to offerors
in the Request Tor Proposals with respect to the content of Volume XI,
Contract Terms and Cenditions, to be proposed stated:

"Volume X1 - Contract Terms and Counditions

i. The offaror shall review 211 terms and conditions secz for
ia the model contract. In order to propose the 'best arrang
ment,' it is recegnized that the various contract terms may Se
modified o coincide with rthe 'best arrangement.' JAny r2ason-
able suggestion for medification will be considered. The offeror
shall support any suggested modification with the following:
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a. Detailed ration
modification from the o
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b. Rationale as to why 1t is in the Government's best
interests to concur in the suggested modificatiomns.

. c. Suggested legal terminology that would support the abcve
and be suitable for contract incorporaticn.
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2. The offeror shall include, as part of this volume, all repre-
- sntations, certifications and other statements vequired of him
bv the RFT. At least two (2) originally signed copies are re-
quired. The volumes wherein these originals are contained shall
be clearly marked on the cover page of the volume.

3. The offeror shall propose, as part of his best business ar-
rangement, the following previsions:
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a. Warranty and/or Correction of Deficiency Clauses.

b. Economic Adjustment Clausas (adjustments for economic
price fluctuations).

The provisions proposed should be ia their final contractual
format. In addition, a narrative explanatior in layman's terms
shall bYe included using whatever examples, indices, etc., required
to make the content clearly understood.'

Further, the Raquest For Proposal, in Section C, Paragraph 9-1I,
advised prospective offerors as £ollows:

"In order to fully exploit the commercial aspects of this prograw,
the ofZeror should critically review each detail of this RFP with
an obiective of improving and simplifving wherever possible. This
review should not be limited only to the technical portionm, but
should encompass all business orientations including terwas and
conditions, cost, etc., Although Air Fcrce requirements in this

RFP arz stated in military tarms, i.e., specifications, standards,
data items, atc., the offeror shall prcpose any existing cost
effective commercial data, services and practicas that may satisfy
the requirements of this RFP?. The dir Force will make the £inal
determination of whether or not the proposed commercial data,
services and practices meet the intent of RFP requirements. Nc
offeror shall »e ruled nonresponsive as a rasult of proposiag these
commercial items; however, offerors should provide their rationale/
justification for proposing commercial items. Military procedursas
should not be used when commercial or FAA proceduras can accomplish
the same dbjectives in a simpler and less expensive fasnhion."

Based on the above Request 7or Proposal Instructions to Oiferors,
q r
nothing in the RFP or model contract should have been interpreted as

orecluding or inhibiting any of the XC-10 offerors Irom identifying de-

ficiencies, suggesting cost effsctive technical improvements or alternatives,
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or proposing morz efficient vusiness arrangements out of fear of being

considered nonresponcive by the Sovernment.

The Defense Acquisition Regulation (TCAR) addresses respounsiveness
only with respect to bide in formally advertised procurements. DAR 2-

-

301 states '"'to be responsive, a bid mus: comply in all material respects
with the Invitation For Bids so that, both as to the method and timeli-
ness of submission, and as to thi substrance of any resulting contract,
all bidders may stand on zn equal Zooting and the integrity of the formal
advertising system xmav be maintained. A bid may be considered only if
the bidder accepts all the terms and conditions of the Invitation."”
There is no DAR coverags with respect to 2 determination of responsive-
ness in a negotiated procurement.

In addressing responsiveness for negotiated procuremencs, the
Comptroller General stated in one iastamnce,

"An offer which attempted to change a provision of an FP was

properly rejected as non-respoansive without further d.scussions

because the negotiatad procurement was conducted as though it

weve an advertised procursment.” {(Comp. Gen. DEC B-180853, 15

In a different circumstance, the Comptroller General ruled that

"... the formal advertising maadate that a bid must be re-

sponsive to the competitive requirements is aot applicable :to

a proposal initially determined to be a2cceptable under nego-

tiated prccedures.” (Comp. Gen. DEC B-1790C47, 4 Jjun 74.)

DCD Directive 3105.62, Selection of Contractual Sources for Major

e~

Defense Systems, provides in part that "Zach solicitation snall...ask

for comments (Zrom offerors) on performance, schedules, or cther con-

tractual requirements which, if cha=nged, would raduce needless costs
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or ctherwise improve the acquisition program.' The directive has been
implemented by AFR 70-15 and amplified by AFSC in its Request For Pro-
posal Preparation Guide (AFSC/P 70-4). In the major procuremencs o
which these procedurss pertain, offerors are enccuraged to make improve-
N
ment recommendations and the fear of being considered nonrespoansiva by
the Government is not a consideration in making the recommendaitions.
Lack of coverage in the DAR for responsiveness in a negotiated
procurerent can inhibit an offeror in a competitive 2nvironment from
suggesting cost effective improvements to the acquisition program in
the absence of specific encouragement by the solicitaticn. The policy
contained in DOD Directive 4105.62 should be expanded to include all
negotiated procurements, particularly for the acquisition of commercial
products, and incorpcrated in the DAR. This would enable the Government
to take advantage cf cost saving suggestions znd to fully exploit

commercial business practices.




1. Data Elament Pescription:

2. Acquisition Document (DE Source)

)

. Effect on Subcontracting:

(i) Exceptions under $

4, a. Contractor Reports Raquired .

(i) any special criteria (cther

reverse side of form.)

DATA ELEMENT (DE) IDENTIFICATION FORM

DE No.

a. Flow-down contractual provisions ...

{ii) Other zpplicable criteria .....

b. Limitation on subceontract sources ..

“ s e e

than $)

20 be in subcontracts, {(ii) limitations
(exclusionary features), and (iii) the nature and frequency of
any required reports. (If space is inadequate, continue on

Identification Code

b. Internal (Govermment) Rzports Required .

Yes No
Yes No
Ves No
Yes Yo
Yes Jo

5. Briefly describe the substance of the data element (constraints,
inhibitions, added work, interdependent data elements), including

for flow-down requirsments
on sube¢ cract sources

6. Are there any likely direct benefits to the

Alr Force? .t Yes No

If "yes," explain on reverse side of fcrm or attachment.
Initial Review Completed
- signature date
¥ Secound Review Completed

signature date

*Indicate whether comments have been added........... Yes No
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POLICY/DIRECTIVE SQURCE IDENTIFICATICN AND ANALYSIS FORM

Identification Code

1. Copy the data element (DE) description as shown under Item 1 of DE
Identification Form.

2. a. Identify the statute, Executive Order, Agency regulation, or
other controlling authority that primarily mandated or causea
ultimate imposition of the DE requirements (root source).

b. Identifyv regulations or iss. .zes that implement a. to the level
of ultimare impacct.

3. Does the DE contain any requirements that are not either
specifically imposed by the root source mandate or essen-

tial to comply with its intent? ...iiiiiviiieeirneiaisenaass. Yes

17 "yes," identify the added requirements, and the
implementing regulatory issuance that imposed each or
ali. (aAttach.)

~

With respect to exceptions, waivers, and deviations:
a. Does the root source mandate, and/cr implementing

issuance, provide for, or reccgnize the ne2d for,

o= - P =T
b. Does authcrity exist within the Air Force to grant

approvals on:

(a) an individual basis? v.vviiieirerecsiorsseecaaass. YeS

(b) a blanket Hasis? ..vitiiiiirirtnurearneereneansenss Y88

c. Briefly describe any established criteria and procedure
for obtaining approvals, for each regulatorv source con-
taining them, and identify the approving authority {attach).

d. Identifyv any variances or omissisns in the DE, comparsd with
regulatory requirements, that indicate the necessity for ap-
proval of an exception, waiver, or deviation (attach).

e. Indicace the potential for obtaining individaal or blanket
approvals for (i) Government peculiar icems, and (ii) for
commer:zial ead items or components, showing basis for
conclusions reached. {Attach.)

5. Enter the proper identification code in the space provided abcve.

6. Circle the appropriate tasks below under which this DE should be
considered.

No

- 1 2 3 4 5 6 7
Prepared by dare
Approved by date

Exhibit 2
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The following zeneral provisions/clauses are cited by refarence in the XC-10

acquisition fixed price supply contract.

Required by
Commercial Statute or
Clause  DAR Off-the~ Executive
Number Reference Clause Title Shelf Order
1 7-103.1 Definitions *
2 7-103.2 Changes ke
3 7-103.3 Extras
4 7-103.4(a) Variation in Quantity
5 7-103.5(a) Inspection *
6 7-103.6 Title and Risk of Loss *%k
7 7-103.7 Pavments *
38 7-103.8 Assignment of Claims **
9 7-103.9 Additional Bond Security
19 7-103.10(a) Federal, State and Local Taxes k%
11 7-103.11 Default kx
12 7-103.12(a) Disputss **
13 7-103.13(a) Penegotiation Expired 0
14 7-103.14 Discounts *
15 7-103.16(a) Contract Work Hours and Safetry 0
Standards Act - Overtime
Compensation
16 7-103.17 Walsh-Healey Public Contracts
Act
17 7-103.1»(a) Equal Opportunity 0
13 7-103.19 Officials Not to Benefitl *
19 7-103.20 Covenant Against Contingent * 0
20 7-103.21(b) Termination for Convenience k%
of the Government
21 7-103.22 Authorization and Consent
22 7-103.23 Notice and Assistince Regard-
ing Patent and Ccpyright
Infringement
23 7-103.24 Respounsibility for Inspection x%
24 7-103. Commercial 3ills of Lading k%
Covering F.C.B. Origin
Shipments
25 7-103.25 Pricing »f Adjustments *%
25 7-103.2 Listing ¢f Employment Cpen-
ings (See L-9)
* - Required clause.
** ~ Optional clause, as applicable
xhibit 2
15
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Required by

Commercial Statute or
Clause DAR Qff-the- Executive
Number Reference Clause Title Shelf Order
z7 7-104.3 Buy American Act 0
28 7-104.4 Notice to the Government of
Labor Disputes®
29 7-194.5 Patent Indemnity
30 7-104.6 Filing of Patent Applications
31 7-104.9(a)  Rights in Technical Data and k%
(DPC 76-7) Computer Software
32 7-104.9(h) Technical Data - Withholding %%
of Payment
33 7-104.9(1) Identification of Technical bl
Data
34 7-104.9(n) (1)Data Requirements **%
335 7-104.9(p) Restrictive Markings on %%
Technical Date
36 7-104.12 Military Security Requirements
37 7-104.14(a) Utilization of Small Business 0
Concerns
38 7-104.14(b) Swmall Business Subcontracting 0
Program
39 7-1046.15 Examination of Records by **
Comptroller General
40 7-104.16 Gratuities 0
41 -1C4.17 Convict Labor 0
42 7-104. Priorities, Allocations and
Allotments
43 7-104.20(a) Utilization of Labor Surplus 0
Area Concerns
44 7-104,20(b) Labor Surplus Area Subcontract- o]
ing Program
45 7-104.21(2) Limitation on Withholding of
Payments
46 1-104.22 Zqual Opportunitv Pre-Award 2
Clearance »f Subcontrzcts
47 7-104.23(a} Subcontracts
(DPC 76-7)
48 7-104.24(a) Government Property (Fixed
Price}
49 #-204728 o~ Ougliey-Drosram——~———o—mmme e
* - Required zisuse
*¥% - Opticnzl clause, as applicable.

Exhibit 3

{Continued)
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Required by

Commercial Statute ot
Clause DAR Qff- the- Zxecutive
Number Reference Clause Title Shelf Order
50 7-104.29(a) Price Reduction for Defective 0
Cost or Pricing Data
Si F-104-294{p3—-Prica-Reductisn-£for-Defeetive—
--Cogt-or-Rrieing-Data~—-Driee
——AdiustmenEs———-—————m——oom— -
52 7-.04.32 Duty-Free Entry - Canadian
(DPC 76-7 Supplies
53 7-204533-~——- Inspection-Sygtem————nmmmmmmmm
54 7-194.35(a) Progress Payments for Other k%
than Small 3usiness Concerns
35 #-104+35{b3—-Rregregs-Revmentg-£fo¥-Smati——~
--3uginegs-Coneerng————~-—————-
56 7-104.36(a) Utilization of Minority 3Busi- 0
ness Enterprises
57 7-104.36(b) Minority Business Enterprises 0
Subcontracting Progran
58 7-104.37 Required Source for Jewel
Bearings
39 7-104,38 Required Sources for Miniature
and Instrument Ball Bearings
60 7-104.39 Interest *%
61 7-106.40 Competition ia Subccatracting
62 7-104.41(a) Audit by Department 2f Defense 2
63 7-104.42{a) Subcontractor Cost cr Pricing 0
Data
64 F-154+424b3—~Sebeoneraetor-Cogt—oxr—Rrieing-
~--Bege~—-Prica-Adiugtments———
65 7-104.45(a) Limitption-of-hiebiiisy—m-———v k%
66 7-106.45(b) ELimiestion-ef-Siebidiby————-—-
—~Mgjer~Itemg~——————mm————————
67 7-104.48 New Material
63 7-104.49 Goveranment Surplus
69 7-104.62 Material Inspection and *k
Receiving Report
70 7-106.49 F.0.8. Point for Delivery of
Covernment-Furaished
Property
71 710471 F¥.0.B. Origin *
72 7-104.72 F.0.B., Origin - Minimum Size *%
of Shipments ’
* - Required clause.
** - Optional clause, as applicable.
Exhibit 3
{Continued)
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Required by
Scatute or

- Clause DAR Off~the- Executive
. Number Reference Clause Title Shels Qrder
: 73 7-104.85 F.0.8. Origin - Government **
3 Bills of Lading and Mailing
iy Indicia
E 74 -104.73 Loading, Blecking, and Brac=- *k
% ing of Freight Car Shipments
% 75 7-104.74 Shipments to Ports - Clearance *%
& and Documentation of
; - Requirements
76 F-104+FL—mm F-J3-Bs--Destinatisp~—~—meou—am *
77 F=1Q4+F5mmmm Biversion-of-Shisment-Ynder—-- *k
-~Fr9+B+-Destination-Coneraets
78 F-10b4sr8—nmme F+9-3--Destinageisn-—-Evidenee- *
-—-9f-Shipmene~—--
79 7-104.77(f) Government Delay of Work
80 7-104.79(a) Safety Precautions for Ammuni-
tion and Explosives
81 7-104.381 Accident Reporting and In-
vestigation Involving Air-
craft, Missiles and Space
Launch Vehicles
82 7-104.82 Payment of Interesc on Cen-
tractor's Claims
83 7-104.83(a) Cost Accounting Standards 0
84 7-104.93(a) Preference fcr Domestic 0
Specialty Metals (Major
Programs)
85 72045034 )——Cmeforenee~Egr—SomesEiommm———m
--Speetaley-Hokeigmermmmm————
36 7-105.3(c) Stop Work Order
87 7 105.4 Report of Shipment (Repship) *%
88 7-302.23(b; Patent Rights - Retention by
the Contractor (long Zorm)
39 7-104.83(b) Administration of Cecst 0
%0 7-103.28 Affirmative Action for 0
handluapped
91 7-103.29 Cleazn Air and 7Water 0
92 7-104.10 Ground aad Flight Risk
Q3 7-104.44(a) (1)Value Engineering Inceative
(DPC 75-5)
* -~ Requirad clause.
*% - Optional clsuse, as apgzlicable.

Exhibiz 3
(Continued)
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E Required by
1 Commercial Statute or
i Clause  DAR Off-the- Executive
E Number Reference Clause Title Shelf Crder

f 94 7-104.64(a) Recovery of Non-recurring Costs

3 on Foreign Commercial Sales

1 95 7-1064,2¢ Special Test Equipment

3 96 7-104.61 Frequency Authorization

B 97 7-104.51 Production Progress Report

g 98 7-104.46 Required Scurces ifor Precision

& Components for Mechanical

i i Time Devic<s

: 99 7-104,9(m) Deferred Ordering of Technical *%

. Data and Computing Software

< 1.00 7=104.9(kx) Rights in Technical Data - *k

;= Major Systems and Subsystems

"? Contracts

g: 101 7-104.63 Protection of Government Build-

% = ings, Equipment and Vegetation

& 102 7-104.31(z) Dutv-Free Entry for Certain 0

é. Specified items

% 103 7-104.11(a) Excess Profit 0

)

-

RS, R
gy

[

The folliowing gen-zra

2 oOoF

ition contract.

provisicns/clauses are cited in full text in the acquis-

Required by
Commercial Statute or

=" Clause Off-the- Txecutive
%s Jumber  Clavse Title Shelf Order
2 L-3 Milstamp i
. L-4 Restricticns on Printing
gy L-5 Affirmative Action for Handicapped Werkers 9
=, (May 76)
L-6 Safety and Accident Prevention
E% -7 Notification of Government Sezurity

Activiey (Jua 74)

L-8 3ase Supporc (Apr 76)

L-9 Affirmative Action Zor Disablec Vets and 0
Vets of Viet Nam {Jul 75)

L-10 Approval of Contract (7-105.2) *x

L-11 - Ground and Flight Risk -

* - Requirad clause.
** - Qptional clause, as applicable.
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The following clauses which differed from the clauses In the acquisition con-
tract vere cited by reference in the logistic support contract.
Required by
Commercial Statute or
Clause  DAR s Off-the Executive
Number  Reference Clause Title Shelf Order
65 7-104.45(a) Limitation of Liability (1974 *%
Apr)
76 7-104.71 F.0.3. Destination (1969 Apr)
77 7-104.75 Diversion of Shipment under *%
F.0.B. Destination (Contracts
(L971 Nov)
78 7-108.76 ¥.0.8. Destination - Evidence
of Shipment (1968 Jur)
92 7-103.1 Rhodesia and Certain Communist
Areas (1974 Yov)
93 7-104,9(c) Warranty of Technical Data
(1974 Nov)
9s 7-104.30 Notice of Radioactive *%
Materials (1974 Apr)
36 7-104.55 Insurance {1968 Feb)
99 7-104.85 Notification of Changes
(undated)
100 7-104.94 Capture and Deteation (1968
Jun)
101 7-103.10(d) Taxes, Duties, and Charges for
Joing Business (1966 Oct)
102 7-104.2 Workmen's Compensation Insur-
ance (1360 Jun) (Defense
3ase Act)
103 7-104.95 Preference for Uaited States 0
Flag Carriers {1575 Nov)
154 7-19¢02.2 Changes (1971 Nov) N/A
105 T-1902.% Iaspection of Services (1971 N/A
Nov)
i06 7-1902.11 Discounts N/A
109 7-104,24(3) Government Property Furnished

"As Is” (1965 Aor)

The following «lause which differed from the clauses in the acquisition con-
tract is cited in full rext in the logistics support contract.
L-2 Limization of Governnent Obligation (AFLC/ASPR Sup 7-750.33)

* - Required :1
*% - Opticnal clause, as applicabdle.

Exhibit 3
(Contiaued)
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20.
21.
22

L.

23.
24

25.
26.
27.

31.
32.
33.
34.

The following representations and certifications were cited in the Request For
Proposals.

Small Business

Regular Dealer-Manufacturer
Contingent Fee

Type of Business Organization
Buy America Certificate
Previous Contracts and Compliance Reports
Affirmative Action Compliance

Equal Smployment Compliance

Place of Performance

Certificate of Independent Price Determination
Certification of Non-segregated racil:ities
Requirement for Technical Data Certification
Remittance Address

Preference for Labor Surplus Area Concerns
Military Assistance Program Provisions

F.0.B. Point

F.0.B. Point for Delivery of Government Furnished Property

Place of Inspection

Restrictions on Disposition of Goveranment Productiocn znd

Research Property

Qualified End Products

Qualified Products ~ Components

Rovalty Informnation

Authorized Negotiators

Certificate of Currant Cost or ?Pricing Data

Cartificate of Catalog or Market Pric

Certificate of Standard Commercial Article

Disciosure Statement - Cost Accounting Practices and
Certification

Cost Accounting Standards - Zxemption for Contracts of
5500,000 or Less

Cost Accounting Standards - Eligibility for Modifiad
Coverage

Additicnal Cost Accounting Standards Applicable to
Existing Contracts

Jewel 3earing and Related Items Certificate

Clear Air and Water Certification

Minority Business ZInterprise

Women Cwned Susiness

Perceant Foreiga Contract

* -~ Represantations and cartific
considered tc be appropriate for comme

at.ms which are
- 1

cla
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Off-the-Shelf
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TASK 2

Describe and analyvze the process and reasous for requests for
waivers and deviations to iahibiting (i.e. mandatory) clauses,
specifications, and requirements »y the ATCA Svstem Program
and Purchasing Offices. The zanalysis is to also address the
timeframes from the submissidon of requests to the receipt of
decisions.

The processiag of deviations to mandatory clauses is contained in
Section 1, paragraph 1-109 of the Defense Acquisition Regulation (DAR)
Paragraph 1-102.1 labelled "Applicability,"” describes what actions and
lack of actioms constitute a deviation. Paragraphs 1-109.2, 1-109.3
and 1-109.4 identify the approval levels for varicus deviations, and
paragraph 1-109.5 describes the minimum content of any request for de-
viations (Exhibit 1).

The processing of DAR deviacions is governed by DAR 1-109.2 which
permits the Military Departments to astablish the approval levals for
deviations which affect one contract or transaction. The Air Force
Supplement to the DAR has delegated the approval authority for one-time
deviations to the Head of the Procuring Activity (HPA) with redelega-
tion authority except for those authorizations raserved <o the Depart-
mental Secretary or DCD level (Exhibit 2). The DAR Part 2, Defigmitionms,
does aot contain a definiticn of =ither of the terme "waiver" or "devia-

1"

tion.” However, refesrence *o "waivers"

of various clauses can Se found

throughout the DAR which make its meaning clear (e.g., DAR 2-202.4(%)

Waiver of Reguirements for Bid Samples.

1~
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The KC~10 JPO developed a full scale Request For Propcsals {F-33657-

74R-0751) and Model Contract (F33637-77-C~0005) for the aircraft and a

full scale Reguest for Proposals (F33700-76-R-0001) and unnumberaed Model

Contract for logistics suppert. The aircrait Model Contract contained

.

A 90 General Provisions by reference, sight General Provisions in full

%,

§~ s . : - -

% text, and 28 Special Previsions in full text. The Request For Proposal
: Model Contract for logistic support contained 91 General Provisions by
5

reference, {ive General Provisions in full text, and 32 Special Provi-

rit

sions in full text. Both Requests For Proposals were traansmitted to

prospective offerors with an Executive Summary. The Executive Summary
of the aircraft Request For Proposals dated 3 Aug. 1976 stated in part:

"The Air Torce objective is to tzke maximum advantage of
previous commercial investment and procedures....'” and later,
"The contracters are encouraged to take wide latitude in
responding to this RFP so as to provide the best possible
proposal based on their best business arrangements.”

o -

Paragraph 9 of Section C, Instructions to Offerors of the Aircraft RFP,
contains @ very explicit statement of the latitudes intended. It reads:
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for proposing commercial items. Military procedures should not
be used when commercial or FAA procedures can accomplish the same
objectives in a simpler and less expensive fashion."

The Executive Summary letter transmitting the RFP and the Model

Contract to prospective offerors and the Request For Proposals Instruc-

LN

tions (C-10) for the logistics suprort contract ccntains only the fol-
lowing caveat and limited encouragement:

"Evaluation of the offer is contemplated to be conducted primacily
on the basis of requirements as set forth in the basic RFP; there-
fore, failure to fully respoud to the basic requirements of the
RFP may result in rejection of the offer as non responsive. How-
ever, in addition t9 proposing in the manner set forth herein, the
offeror is encouraged to submit an alternate proposal with the
objective of improving and simplifyving wherever possible. This
review should not be limited solely to the technical portion, but
should incluce all business aspects including terms and conditioms,
costs, and contracting methodology. In order to fully exploit

“he commercial aspects of this program, the offeror is encouraged
to propose any existing commercial data, services, or practices,
etc., that may satisfy the requirements of the RFP."

In its response dated 22 November 1S 5 to the Request For Proposals
for the aircraft, che Douglas Aircraft Company requested delation of
four General Provisions (Section L), modification of five General Pro-
visions, the limiting of apolicability of 1% General Provisions, and the
additicn 2f two General Provisions. These are identified, wich the iir
force's disposition ther=of, in Exhibit 3. In additiom, Douglas Air-
craft Companv prcposed changes to eight Special Provisionms in Section
J of the Request for Proposal Model Contract and the inclusion of sevea

additicnal Special ?rovisions. The identity and Air Force Dispositicn

of 2ach are described in Exhibit 4.

Six of the Douglas requasts werz2 deemed to requirs processing of

a formal deviation appraval. In addition, two deviations generated by

™o

FA




- T Rl 2 Ansl =
G R R

R R Y S AR SR S LR AT A e SR LR

the Air Force were determined to need formal agproval. The eight issues
were processad bv the Air Force in three requests. The first covered a
change from the normal progress payment procedure based on costs incurred
because costs are not accumulated by individual aircraft with the conse-
quent inability to identify applicable costs. The request for deviation
from the progress payment clause of DAR 7-104.35(a) was forwarded through
AF procurement channels to Headquarters, USAF for consideration by the

Department of Defense {(DOD) Finance Committee on 21 September 1977. The

deviation would permit monthly progress payments starting 22 months
P yp paym

n

before first flight for the first aircraft, and 22 months before delivery
of the second and subsequent aircraft. Monthly payments would be at
varying rates represencing estimates of cumulative cost incurred, to

75 percent of

cost one month before first flight/delivery, with an
additional 15 percent of price payment upon Iirst Zlight. The DOD
Finance Committee approved the procedure and deviation on 17 October

1977 and so advised :the XC-10 JPO in a letter datad 4 November 1977 which
was raceived in the JPO on 7 Novembher 1977.

The seconu request for deviation contained five issues. The fol-
lcwing three issues were generatad by Douglas Aircraft Company to relieve
conditions creatad by DAR clauses. Douglas Aircraft Company has standing
basic contracts and purchase orders with its established commercial sup-
pliers against which it places orders. The KC-10 acquisition contract
centains 37 General Provisions and the logistics support contract con-

tains 33 General Provisions which contain sither mandatory or, as appro-

priate, flow-down requirements of tne clause provisions into subcontraccs.

[§%]
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The requirement would cause Douglas to amend all of its existing supplier
contracts and purchase orders to incorporate the Goverament clause re-
quirements with respect to the item being furnished for the KC-10 while
the Government clause requirement would not be applicable to the same
item being furnished for the DC-10 airplame. In addition to the admin-
istrative monstrosity created, some Douglas suppliers have refused to
accept the Government clause requirements. Douglas therefore sought
relief from the requirement to insert the mandatory clauses in subceu-
tracts for DC-10/KC-10 common items. Also, Douglas suppliers who use
jewel bearings in components furnished to Douglas for their commercial
DC-10 manufacture have established sources of supply and are not willing

to change by accepting the Government requirement to purchase jewel

bearings from the Government-ownad plant for such a small Government

(m

reguirement. Douglas sought relief from the claise as not being appli-

cable. The Air Force sought a deviation to the requirement as it
vertained to XKC-10/DC-10 common items. The third Douglas item was for

a variation to the 2AR 7-103.21 clause, "Termination for Convenience

of the Government' aad DAR 7-105.3 clause "Stop Work Order" whereby

the Government would recognize disruption costs incurrad by the contrac~

1,

tor as a result of termination or stop worx orders which impact the
contractor's established production line. The fourth and fifth items,
generated by the Air Force, were for a deviation from the five year
limitation on the oprion coverage ol DAR-1-1502, "Applicability" of

options, because although the cptions in tbe contract are available

to be exercised in less than five vears (). Dec 78 - 1 Dec 82), the

i e o mam e By
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period of contractor performance nay exceed five years (3 Jan 78 - 1

Mar 84). And finally a deviation Srom DAR 20-305.2(a)(:), "Criteria for
Establishing” Contract Ixhibits to permit the same concract exhibit to
apply te more -han one line item. The above five items were included

.
in one consolidated request for a deviation and forwarded to Head-
quarters, AFLC on 30 September 1977 for action by the HPA. On 20 Cctober
1977 the AFLC-HPA granted a one time deviation on :the last four items
and referred the request for deviation to waive the mandatory clause
clause Ilow-down to subcoatractors to the Director of Procurement Policy,
Headquarters, USAF. Headquarters, USAF replied tc the request on 16
November 1977. The XC-10 JPO then sent a memorandum *o the HQ AFLC-HPA
requesting his concurrence in the JPO interpretation of the HQ USAF
flow-down decision as being applicable only to those clauses required
by statute or Zxecutive Order. The 3Q AFLC-HPA concurred with the JPO

interpretation on 7 December 1977.

rn

404.3, "Fixed-Price
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The third request fo
Contract with Scenomic Price Adjustment" to utilize tlie McDonnell
Douglas standard commercial econsmic price adjustwent clause and to

add language to the Special Provision on wWarrantv and Service Life
Policy with respect to latent defects which has the eifect of deviating
from the latent defect zoverage in rhe DAR 7-103.5(a) clause titled

1t

ingpection.” This request was sent to the HQ AFLC-HPA on 25 October

1977 and approved >y the AFLC-HPA oa 27 ¢

Py

()

ctober 1577.
A fourth request Ior deviation containing the same five izems as

described ia the sacond reguest zbove was processed by :he concracting

i~y

ad
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ficer for the logistic support contract to the HQ AFLC-HPA on 26 Aug-

ust 1977. HQ AFLC approved the deviation with respect to jewel bearings,

[]

pticns, exhibits and disruption costs on 20 October 1977 but forwarded
the flow-down waiver request to HQ USAF where it met the same fate as the
same request from the Adrcraft Contracting Officer.

The delay by the JPO in processing requests for deviations from RFP
submission on 22 November 1976 to forwarding the deviaticn requests in
September 1977 was attributed to delay in completion of the acquisition
for a period of approximately seven months due to an Air Force withdrawal

of XC-10 funcs for that period of time.
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ASPR 1-109

1-109 Deviations From This Regulatioa and Department of Defense
Publications Governing Procurement.

1-109.1 Applicabilitv. The ASPR is ncot intended to stifle the
development of new techniques or methods of precurement. Innovaticns
to attain desirable objectives will occasionally necesssitate devia-
tions from the ASPR, and it is the responsibility of contracting officers
to request such deviations whenever thev are required ia the best
interest of the Govarnment. TFor the purpose of this paragraph, a
deviation shall be considered to be any of the following:

(i) when a2 contract clause is set forth in ASPR for use verbatinm,
use of a contract clause covering the same subject matter
which variss from the ASPR coverage, or use of a ccllateral
provision which modifi=s either ~he clause or its prescribed
apolication constitutes a deviation; however, in the cage of
a purchase or contract of an offshore contracting activity
with a foreign contractor made outside the United States, its
possessions, or Puerto Rico, such contract clauses nay
{(subject to the direction of authority abova the level of
the contracting officer) be modified if no change in iatent
orinciple, or substance is made (CfZshore coatracting activi-

fied Commander advi

ties shall keep the cognizant uni

[oF
o
4

oy

ie ised orf !
significant deviations effected under this subparagrapch (i)); i
Y
Al
(ii) when a contract clause is set forth in ASPR but neot Zor use i
verbatim, use of a contract clause covering the same subject :
matter which is inconsistent w~ith the iatent, principle and :
2 substance of the A3PR clause or related zoverags ~f the ’
= subject mat:er;
B |
s - -
S (iii) omission of any mendastory contract clause constitutas a
5 deviation;
e,
T . . :
- (iv) when a Standard, DD, or other form is prescribed bv ASPR or
E a Department of Dﬂ*anse Directive, use of any other form for
o the same purpose Lonsthutes a deviation;
3 - ~ .
= {v) alteration of a Standard, DD, or other form {other than De-
7 partmental forms), except as authorized v ASPR or a Depar:-
5 ment of Defense Directive comstitutes a deviatior;
.
ff - (vi) when limitations are imposed in ASPR or a Department of
r g -
i Defense Directive upon the use of a coacract clause, forn,
g} procedure, :tvpe of contract, or any ocher proctrement action,
X including but aot limited to the making or amendmenf of a
| %
i 54
5
18
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|
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ontract, or actions taken in comnection with the solicita-
ion of bids or preposals, award, administration or settlement
of contracts, the impcsition of lasser or greater limitations
constitutes a deviation;

rt (,

(vii) when a policy, procadure, method or practice of conducring
procurement actions of any kind at any stage »f the procure-
ment process is covered by aSPR, any policy, procedure,
method or practice which is inconsistent with that set forth
constitutes a deviation; or

(viii) issuance of any instructions described in 1-108(a) (including
an instruction for any additional contract clause, form, or
type, or additicnal procurement policy, procedurs, nethod or
practice, not covered in ASPR or in Department of Defense
Directives) constitutes a deviation unless permitted under
1-108(a) (i)-(vii).

1-105.2 Deviations Affecting One Ccontract or Transaction.
Deviations from this Regulation or a Department of Defense Directive
which affect only one contract or procurement may Se made or authorized
in accordance with Departmental procedures provided (i) such circum-
stances justify a deviation and (ii) written notice of such deviation
is furnished to each of the following:

Deputy Under Secretary (Acquisition Policy), OUSD(R&E)
Attn: DAR Ceuncil ~ The Pentagon - Washington DC 20301

The Assistant Secretary of the Armv (RDA)
Attn: DAR Pclicy Member - The Pentagon - Washington DC 20319

The Assistant Secretary of the Navy ((fRa&L)
Atta: DAR Policy Member - Crystal Plaza, Bldg. S5 - Washington
¢ 20360

HQ US Air Force

Jirector of Pr v,
(D gon - Washington DC 20330

Attn. AF/LG?
ics Agency; Executive Director, Centract
Atin: DLA-AA - Cameron Station - Alexandria, Virginia 22314

Jational Security Agency; The Director
Fort Meade, Maryland 20755

Jefense Communications Agency; The Director
Wasanilagton DC 20305

SIS BN i T M RRTITI ST T
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Defense Nuclear Ag.ncv; Deputy Director, Operations & Adminis-
tyation
Washington DC 20305

Defense Mapping Agencv; Director, Logistics Of
3ldg. 56, Naval Observatorv - Washington DC 2

Such written notice shall be givdn in advance of the effecrive date of
such deviaticns unless axigency of the situation requires inmediate
action.

-~

DAC No. 76-17(V), para 79,075.
para. 32.009.15

1-109.3 Deviations kffactfgg Mors than One Contract or Contractor
Except as zuthorized in 1-109.2, deviations from this Regulation or a
Department of Defense Directive will not be elfected unless zpproved
in advance by the Assistant Secretary of Defense (-hs_alla:lons and
Logistics); provided, hcwever, that unanimcus approval by the xwembers
of the ASPR Committee will constitute approval of the Assistant Secratary
of Defense {Installations and Logistics) of all matters except those
involving major policy. Written rsquests for such approval will be sub-
mitted to the Assistant Secretary of Defense (Installations and Logistics)
through the AS5SPR Commictee as far in advance as exigencies of the situa-
tion will permit, or alternatively, at the option of the Materiel
Secretary concerned through use of the Materiel Secretarias' Weekly

't

Conference.

1-1359.% Devia :;ovs Required bv Goverament-to-Government JMgreements.
Notwithstanding 1-109.2 aad 1-109.3, any deviation from this Rwegulation
that is required in order o complv with a tresaty or -“ecut-ve agreaerent
to which tne Unitad States 1s a party is authorized unless the deviaticn
would substantially affect a provision of this Regulaticn that is bases
on the requirements of a law enacted alter execut;cn ¢f the treaty or
2Xecutive agreement. In the latter event, the deviation shall, in
accordance with Depar:mental procedures, be re Fekred to the aSPR Com~
mittee for consideration, and the cognizant unified Commander shall de
aavised of such action. Any procurement action which constitutss a

deviation from an ASPR provision baszd on such 2 requirement 5% law
shall be held iIn abevance pending ccnsf@e*at;on o7 the ASPR Commitcze.

However, 1I the sudject mat:zer of the ASPR provision is not covered in
such 3 treaty or exacutive agreement and iz is dacided to treat the
subject matter of such an ASPR provision in the contract, the tr2atment
Tust e in accord with the intent, »rinciple, and substance of the ASPR
provision; groviged that, 1I such treatment favelves a significant
verdatin in this Regulaticn, the

deviation from a clause set forzx
cognizant unifisd Commander shall be advised.




1-109.5 Reque
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for Approval of Prcpesad Deviation. Regquest for

sis
aoproval of any deviation shall be Zorwarded to the approving authority
t

througn procuremen

minimum:

(i)

(ii)

(iii)

(iv)

channels. Each submission shall corcain as a

identification of the ASPR requirement from which deviation
is sought;

«

a full description of the deviation and the circumstances in
which it will be used;

rm

a description of the intended eiffect of tne deviation;

a copy of any pertinent document, iacluling forms or clauses
and the proposed countractor's request, if any;

a statement of the period of time for which the deviation is
needed; znd

detailed reasons suppocting the regquest.

Exhibit L
{Continued)
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Air Force ASPR Suprlemen

1-139 Deviaticns Frem This Regulation as a "Head c¢f a Precuring Activity"
and Department of Defense Publications (dPA). Each HPA nay authorize an in-
Government Procuremenc dividual not Selow the level of the
-109.2 Deviations Affzcting Cne staif officer responsible for procure-
Contract or TIransaction. Tnless other- ment within the Command headquarters
wise specifically excspred iIn ASPR, De- to act for him in exercising ASPR
partnent of Defense dirascti.e, or zhis - prescribed responsibilities vested
AF ASPR Sup, one-time deviation authority only in the HPA.
consistent with 1-109..2, is vested in (b) The Directer of Procurement
the HPAs or those specific designees Policy, DCS/S&L, HQ USAF, is the HPA
identified in AF ASPR Sup 1-434(d). Yo for major ccmmands, and separate oper-
one-time deviation will be approved by ating agencies listed below:
the HPA where the procurement authoricies (1) Air University
have been retained by statute or ac De- (2) Air Force Communications
partmental or 0SD level. The approving Service
authority shall provide the written {3) Air Force Reserve
notification required bv 1-109.2 £ HO {4) USAF Academy
USAF/LGP (A3PR) which will make the (5) USAF Security Servics
raquired distribution. The notifica- {c) Commanders of Major Pormanda and
tion shall be furnished in six copies Separate Operating Agencies who are
and shall include z complete descrin- not Jdesignated as a HPA Sut who have
tion of the spec’al circumstances which a need for one of the ASPR prescribed
justify the deviation. The decuments responsibilitiss vested in the HPA will
requesting the deviation, and aporoving submit a vequest for =such responsibility
the deviation must be attached to the to the Directer of Procurement Policy,
notification.2/ DCS/S&L, HQ USAF.
1-109.3 Deviations Affzcting llore (d) The Commanders of <he Ccmmands
Than One Contract or Centra~tor. Sxcept and Agencies set forth ia AF ASPR Sup
as authorized iIn AF ASPR Sup 1-109.2, 1-L434{b) above ars desiznated the
all requests for deviaticn from ASDPR, "Designee’ as defined in 1-201.23 to
Department 2f Defanse Diresciive, or the Head of a Procuring Activity and
this AF ASPR Sup sk e subnitted are authecrized to perform anv act or
-nrougn arocura2ment channels to: HQ make determinaticns contamplated in
USAT/LG? (ASPR). 1Requests will be sub- ASPR or AF ASPR Sups whers such
mitted as a propesed MEMORANDUM TO THE authority is vested in the "Head of
CHAIRMAN, ASPR COMMITTZIE, :in the same the Procuring Activitv or his Jesignee”
format prescridad i ASPR Sup 1- with the power of redelegztion not
105.50. Requescs ¢ eviation which below the level of <he staff office
only affact the AT Sup will >e responsible £or procurament within
addressed to HG USAF/LG? (ASPR).2/ the headquarters oI the Maior Ccmmand
1-199.50 Deviaticas Affacting or Special Operating Agencises.
Appendix E - Contract Financing Regu- (e} The Air Actachees and Chiefs of
latioms. All deviatiens to the pro- Alr Force Foreizn Missicas are desig-
visions of Appendix must be apporoved nated rhe "Designee" as defined in 1-
by the DCD Contract Finance Committee.l/ 201.23 a authorized t> perform any
act or make determinations contemplated
1-454 Designation of Keads of Procur- in ASPR or Air Force ASPR Supplements
ing Activities. where such zuthoricv is ,eSCed in the
(a) Thz Commanders o7 the Zonmands "Head of the Procuring Activity or his
sperifiad in 1—201.14 are designatad Designee."2/

Exhibic 2




General

Provisions (Section L) of the XC-1C

Acquisition Model Contract

(F
which DAC proposed alternatives; ina the DAC Proposal (Volume XI). DAC recom-—
aended llmitation, modification, deletion or addition o:r the following General
Provisions:

RFP *Action *Action

Clause ASPR/DAR Recommended Taken

Number Reference lause Tigiw by Offeror by AF
.

2 7-103.2 Changes 3 B
10 7-103.19(a) federal, Statz and focal Taxes B z
20 7-103.21(b) Terminaticn for Convenience of B 3

Goverament
29 7-104.5 Patent Indemnity A A
30 7-104.% Filing of Patent Agplications A £
32 7-104.9(h) Technical Data - ¥Withholding of Pavment 3 B
37 7-104.14(a) Utilization of Small Business Concerns A £
38 7- 10&.14(5) Small Business Subcoutracting °rogram A E
39 7-104. Examination of Records by Comptroller A E
Ceneral
43 7-104.20(a) Utilizaticn of Laber Surplus Area A E
Conceras
44 7-104.20{p} Labor Surplus Area Sudcontraciing A E
Progranm
46 7-104.22 Equal Opportunity Pre-Award Clearance A E
of Subccontracts
47 7-106.23(a) Subcontraccs A E
49 7~104.23 Qualivy Program ) D
50 7-104.29(a} Price Reduction for Defective Cost or A A
Pricing Data
57 7-104.36(b) Minority 3usiness Interprises Sub- A E
contractiag Program
58 7-104,37 Required Sources for Jewel 3earings o) 3
52 7-=104,21(3)  Audit v Department of DJeifense A E
53 7-104.52{a) Subcontractor Cost or Pricing Data A A
23 7=104.33{a) Cost Accounting Standards A A
84 7-124.933(a) Preference Ior Domestic Specialty A E
Metals (Major Prograas)
86 7-105.3{c; Stop Work Order 3 3
89 7-10£.83{b)  Administration of Cost Accounting A A
Standards
- 7-104.10 Ground and Tlight Risk c C
- 7-10«.31{a)  Dutv-Trsze Eatry for Certain Specifiad C c
Items
11{b) Evaluation of Options b} D
Deferrad Ordering of Tachnical Data D D
or Computer Software - Mzjor
Svstem Contract
3 modification; C - addition; D - deletion; £ - none
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SPECIAL PROVISIONS (SECTICN J) OF ACQUISITION CONTRACT
*Disposi-
tion oy
Model Contract JAC Proposal AF
1. Changes Requested bv Gfferor .
E a. Special Data Provisions  Para 5, pp. 14,15 Para 5, pp. 37-41 B
74
§ b. FAA Requirements Para 12, pp. 18,19 ?Para 12, pp. 43-45 3

¢. Notification of Changes ?ara 16, pp. 21-23 Para 1%, pp. 46~43 C

d. Warranty of Prices Para 13, p. 2% Para 18, p. 30 B
e. Associate Contractor Para 20, p. 25 Para 20, pp. 50-51 3
f. Options Para 22, pp. 29-21 Para 22, pp. 54-37 B
g. Events Impacting on Para ?7, pp. 32 A Para 27, 2. 59 c
Price, Schadule or and B Para 27, p. 59 C
Other Teras
h. Opcion to Acquire Para 28, p. 37 B Para 28, pp. 59-62 A
Taechnical Data and
Licenses

* A - requestad change nade; 3 - modified change made; C - nc change
from RFP.

Exhibiz 2
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Model Contract

2. Additions Requested bv Offeror
a. Special Progress Not Included
Payments
b. Special Provisions Not Included
Relating to
Subcontracting
¢. Special Provisions Mot Included
Relative to
Standard Commercial
Changes
d. Special Provision Not Included
Relating to Ground
and Flight Risks
e. Supplies to be Not Inciuded
Accorded Duty-Free
Entry
£f. wWarranty and Service Net Included
Life Policy
g. Zconomic Price Not Included
Adjustment
* A - requestad addition nade; 3 - modif:
reiectes.

**% ASPR deviat:ion acguired.

"

ACQUISITION CONTRACT (CONT.)
*Dispos-

ition
DAC Proposal by AF
Pages 53-66 *%B
Page 67 *%B
Page 67 B
Tage 63 3
Page 69 3
Pages 71-33 3
Dages 83-104 *%B

ed addition made; T - addition
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TASK 3

Identifv, establish an appropriate methcdology, and provide an
T

initial estimate of the cost, schedule, and administrative impact
of Air Force and Department of Defense imposed raquirements that
prohidit or inhibit the econowical purchase of commercial systems

and subsystenms.

The methodology used to determine and provide an initial estimate

ATGRE

of cost, schedule and administrative impact of requirements imposed by

the XC-10 acquisition and logistics support contracts which meet the

E . task deiinition are described in this section. Data elements evaluatad
were those identified in conjunction with other tasks as having an ad-

verse impact on the acquisition and support o0

rn
“r
o
N
(@]
!
o
(&}

METHODOLOGY

- " L)

X Ideally, z methodolsgy should be so structured that all impact can

(%}
7))

be measurad. To accomplish this, a sozcial data collectien program

L

¢ would have to be established a:t the outs which is designed to speci-
fically accumulate that data. Such 2 program, however, would add to

S I AN LT A S

IS

. the cost of the acquisition and, Indeed, no such data colilecticn progranm

s
2] was established for the XC~10. The methodology described herein refliects
t<y

% a means of zataering aand snalvzing data in the zbcence of 2 special Zata
s collaection program.

&

e

& -

& Data Gathering Straregv and Apalvsis

.

b, Data for this study was obtained from bdoth Soverament and contractor
\é_ - 1 . . ) . . - . - v . )

lg sources. Zarly in the s:tudy perisd, both sourzss had to be orisntad

i

;s

s

(V)
~1

.
;
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toward the objectzves of the study and motivated as concerns the import-
ance of the study owards improvements in the acquisition process for
future Government acquisitions of commercial preducts. Motivaticn 1is a
critical factor siace factual supporting data was to He provided without
N
charge to the study contract. In conjunction with a visit to the Air
Force XC-10 Joint Program Office, the study team manager and team members
visited Douglas Aircraft Company Zor the purpose of orientation and
motivation. Mr. Edward Curtis, Vice President Contracts and Pricing,
convened a meeting with the study team and the following Douglas offi-

cials, who pledged their complete support:

L. F. Harrington XC-10 Program Manager

G. D. Staffieri KC-10 Deputy and Contracts Manager
Dallas Young Manager, Procurement Analysis

John Carlin Deputv Chief Couusel

Walter J. Jason Corporate Patent lirector

Donald L. Royer Assistant Zatent Director

G. A. Schalanert Daputy Director, Zagineering

V. A. Panzia Director, Contract Pvoposal Integraticn
C. ©. Farr XC~10 Product Support

L. D. Barbour Manager, XC-19) Testing

The studv tezam next reviewed the XC~-iQ project documentation; i.e.,
N +

Request For ?rcposals, proposal sudbmissions, contracts, etc. to estab-
lish a data baselize for the studv. Facihr contract term and provisicn

and Statemen: of work raquiremen: was reviewed zand given a pra2liminary

anralysis Ior its potential impact on the econcmical purchase of the XC-1i0

.
<
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and i

having potential “mpact were documented 235 ''data elements" for

inves

ts logistics support.

tigation. When all the

Those items idertified by the researchers as
further
data elsments had bdeen identified and

categorized, they were cubmitted to Douglas officials for verification

-

of the preliminary analysis and to obtain additional data which would

be us

trati

inary

team visit to che contractor's plant to perait further

and 4

the following Douglas Aircraft Cempaay personuel

data

data

eful in making 2n initi

ve impact.

The writter submission

analysis was forwarded

20

iscussion. During the

elements identified had

scheduie and ad

al estimate of cost, schedulz, or adminis-

0f che data elements identified by prelim-

I
cr

a few weeks in advance another study

investigation
follow-up visit, the study team met with

-

to dezermine which

acerial inpact and to acquire impact

[
3

Deputy and Contract Manager
Director, XC-10 Program Zngineeriag
Manager, ZProcursment JAnalysis

Manager, Configuration and Data
Management

dlanager, Juality Assurance Prcgram
Management
impacts was pursued. Juanti-

ministratzve impact data, however, was not

available for many individual data elements althcugh estimates by gqual-

ified

would

individuals wvers obtai

ned. A breakcut ¢f data for each data glement

39
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personnel and, while the Douglas officials remained completely coopera-
tive, they had no way of acccunting for the cest of additicnal effort.

Following the Douglas plant visit, the study team visitad the Air

ot

o obtain additional data on the

.

Force KC-10 Joint Program Oifice
management of the XC-10 program, including the acquisitlon stracegy for
the XC-10 and raticnale for contract requirements. With all of the

data, further

[

refined data acquired from both visits plus supplementa

analysis was made. As a part of the final analysis, regulatory direc-

4

]
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N

tives and the milirarv specifications and standards cited in the contracts

were reviewed for intent as related to the acquisition of commarcial
products. A draft report was then prepared. This draft was hand-
carried to Douglas by a wember of the study team for a point-by-point
review with contractor personnel ia still another attempt to obtain

quantifiable supporting data.

Deternining Impact

In view of the differences in cost accountiang systems between
different contractoers, in data elements identified for various systems,
and in milicary requirements imposed on different acquisition p.cgrams,
the methodology used in sstimating the cost, schedule and administraciv
impact for the XC-10 study may not be dirsctly applicable for use on
replicated studies 57 other system acguisizions. For that raason, it

.

is necessary to establish a methodological aprroach to detarmining

impact. rhe following gzuideiines are ser forth —o support such an

40
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s ) o)

ime period of the costs colleczed for che study

P
[72]
O
o
(o]
[N
n
4
rr
po]
(V]
or
pa

for historical perspective, consistence and comparabilitcy within time

periods.

2 Tdentily a specific raquirement {data elament) Zor determina-
Y

L.

tion of the impact of that requirement.

3. Collect cost data to support the cost of c-.mpliance with the

[

specific requirement. All data elements will not 5e subject to cost

verification since company financial records z idom directly identify
the costs related to compliance with a specific requirement. Such

fications associated

4

costs may be included in broader accounting zlass

contract provisions but can be segregated by alloca-

rn

witn a number o
tion, averaging or other estimating tachniques.

4. Where 2stimating techniques ars vsed, establish that the
method used is reasonablz, appropriate and coacentually sound.

5. In lieu of accounting date, use documented cost estiinates bv

qualifled personnel.

5. ZIdentify source cf cost data whether iz be accounting or other

Py

rn

financial recovds, or alternate scurces such zs 7vexdor price lists,
engineering or production records, bills of matr-rial, or documente
estimates bv qualiiied personnel.
7. Determins Increreatal costs by identifying the cos: of actions
taken to comply with a requirement which would not have been :aken in
the absence of the requirement.

3. Discard immaterial compliance costs unless a logical grouping

results in 3 significant aggregatzion of cost.

> . P
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9. 1include only costs attributable to compliance with the imposed

)

or determining attributable costs is whether the

L 2%

requirement. The fest
rasources identified would be re-directed to other productive uses if

the compliance action were not requirved.
-

rn

10. Where the impact of a data eslsment cannot be cost quantified,
ascertain schedale ovr administrative impact where possible. Schedule
delays or workload factors are units of measure which may be used to
express differential impact.

11. Apply the principles used in cost collecting to achieve de-
sired reliability or accuracy of schedule or administrative impact; i.e.
identify sources, describe methods used to allocate, estimate or avarage
workloads and establish that such methods are reasonablz, use documented
astimates by qualified personnel, etc.

12. Where schedule or administrative impact cannot be described by
specific time delavs or workload factors, depic: the impact in gross

terms, such as "substantial effort," depending on the information

available.

Other Studiss

In developing the methodology to estimace the cost, schedule and
adninistrative impact of imposed requirements that prohidit oc inhibit
the economical purchase 5f commercial svsiems and subsvstzms, $90
cther studies wers found which involved similar tasxs:

1. Cost of Covernment Regulation St:iév for the Business Round-

table, March 1%793, by
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to costs incurred in 1977 by %8 companies in complying with the regula-
tions of six Federal! agencies.

In this study, tha comprehensive and svstematic methcdology re-

rn

quired volunteer participating companies to meet a high standard ¢
-

documentatiorn and internal review beforz repo:ting results to Arthur

Andersen & Co. Additionally, the Andersen Company traired the companies’

project leaders and pacticipated in the companies'

training mestings,
provided Zield support, and reviewed the results for proper interprsta-
tion, documencaticn and reasonableness in relation to other inadustries

of the same tyve. The conditions under vhich that study was conducted

were tailored to the measurement of <ostz Lo the company and requirved

fout

extensive, out of the ordinary effort by the participants to apply the

unique methodolagy. Such a raguirement could not be levied on the DAC

in this studv,

i 2. Comptroller Capreragl of the United States, Julv 1975, Elmer

53 B, Staats, the Com

J
re
[l
|8
[
oo
®
2]
)
o
=

eval, wiote to seven companies which sold

the same or similar fzems to rommercizl customers and to the Government.

v

e asked them tc identily the assects of deing business «~ith the

Government :hat added urnecessary zosts and whether these additional

ccsts were avoidable. Replies Zrom six companies were summarized by

Sffilce (GAD), but without a set format. Sone

the cost ¢f a commercial system. Yot example, the added diificulities
and complexitiss in resaching mutually acceptrable contractual documents

(goverament specificaticns conditions, volume, detail, atc.)

(83
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ag companies to add 4 to 37 to the

(S

were estimated by the parcicipat
3 cost of a contrant for a systam in excess of 5100,000.
The GAO study is a valuable adjunct in comparing the replies of

those six companies (one was McDonnell Douglas Corporation) to our find-

-

3 ings in comparzble areas. Our cost methodolcgy encourages generalized

A cost percentages. However, worklcads which stem Zrom groups of actions
5}:

5 (e.g., flow-down of clauses) and affect a number of other actions (e.g.,

e
=

numerous purchase orders and subcontracts) may be expressed as added

percentage of worx across one functicn in a department but not as a

'
1

srcentage of program dollars. A summary of the GAC cost study is

attached (Exhibit 15.

INITTAL ESTIMATE OF IMPACT

The methodology described above was used ir making an initial

estimate of cost, schedule and administrativ

[41]

impact cf Goverument

LD

imposed requirements on the XC-10 acquisition and logistics support

program. fCost impacts have been guantifi:d where possible. However,

3
.

as mentioned sarlievr, cost data on z2ll 5f the individual requiresments

particularly those which had an impact on other raquirements, did not

-~

fit the structura cf the Douglas accounting svstem. Douglas maintains

tWwo separat2 accounting svstems Ior the XC-10; the estzblished svstam for

g‘? |
%

the DC-190 and a separace cost charge number for the XC-10 peculiar itzns.

The requirements imposad in the Sovernment contracts impinge 2n both

zccounting systems but the svstems io not necessarily provide for

pa
19
o}
-
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O
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<
r
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P
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in accordance with the iandividual data elaments.
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impact caused by the Zlow-down provisions c¢f X(-10 contract clauses.

This impact can best de described by an overview of the DC-10 purchasing
N

and subcontract progran and the phase-in of the XC-1) common and peculiar

requirements.

atlished bSase of subcontractors

€Y

The Material Division had an es

2l aircraft program. All of these subcontractors

pae

for the DC-10 commerc

)

al

were asked to accept flow-down provisions from the XC-10 prime contracts.
Some of the prime contract clauses are applicable to all XC-10 subconiracts
while some applv onlv to XC-10 peculiar subcontracts because DAC was
excused from the oblization to flow-~down Generazl Provisions not "estab-
lished bv U.3. Law or ZExecutive COrder or regulacions implementirg U.S.

Law or IZxecutive Order” in subcontracts for '"commen” items. Since most

of the General Praovisions required -0 be flowed down are, in Zfact, based

on U.5. Law or

extends to onlv a relatively few DAR clauses.

(L]
a3
({4
3
"
m
r
1Y
[a])
Iy

3
it
Q

Long term raquirements Zype 3asic Agreements had be
wich about Z0 suppliers of na
engines, pods, and na

70 similar purcnasing agresments had Heen entered Ints with suppliers

[

o

£ hizh-dollar value equipment items. These agreements were level pricad
over estimated program requirements, e.g., 300/300 shipsets. Nonrecurring

costs were amortized over the sstimated requiraments or other agreed

quantities. These agresments contained a2 provisicn that In the avent

N
U
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of sales ¢f aircrafc to the Unitad States an amendment of the agrzement

would be made to inciude applicable provisions requirad to meet MDC's

~

obligations under the Government prime contracts. If the provisions
modified the work to be performed, aan equitable adjustment in price
would be negotiatad by the partiss. Despite this provision, amendments
to all these agreements had £o be nesgotiated. This task was compounded
by the fact that saeparate provisions had to be agreed to for peculiar
as well as common items.

The flow-down provisions were generally acceptable to subceontractors
who have other Covernment contracts (although exceptions were commonly
takern and 2fforrs had to be axpended to negotiate acceptance), buf great
resistance was experienced with suppliers who did not have other Govern-
ment countracts. A faw have absclutely refused to accept anv Government
oprovisions.

The original %C-~10 systzm contract authorized prepreoduction engin-
eering. The first aircrafc were crdered by the exerciss of Uption ¥l on
November 1978. Lead times for delivery of these zivcraf:z were such that
orders for the procurement of hundrads of hardwars items had to be issued

Kercise of the optfon. This situation c¢reated much confusion

ie)
a]
;J
[}
=
-t
o
L

eiforts ware necessary to apprise persounel whe buv parts for the DC-10
of the Zovernment imposad requirements for duving parts Ior the KC-13.

J

As early as January 1978, the Material Division began revising ali

of its estabdblished, long-staading terns and cenditions to provide for
the XC-1J commeon and peculiar flow-down. The established standard terms
4 6
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These problems wvera generated 5y initial lack 5f familiarity by the
Douglas commercial srocurement staff with contract requirements Ior
the XKC-10. To resolve this, a2 series of buyer training programs were

T

estabiished. rom October <hrough December 1978 special buyver training

was conducted in eight training séssions attended by an average of 20
buyers per sazssion to t2ach the peculiarities of buving Zor the KC-10.
Zach session lasted one and three quarter hours. At an average annual
buyer salary of $32,000, the stucdent cost was approximately $4,500.
Forty—eigﬁt instructor heours at an 2verage aanual salary of 542,000
contribated ancther 31,000 for ao approximate cost of 35,500 for the
traiaing.

Another seriss of trainiag sessions startad in July 1979, six

months 2fter the completicn of the first sessions. These training

sessiocns consistad of 15 two-hour sessicns Zfor 120 duying personnel.

This 3600 hours of buyer time at the 332,000 rate was approximataly

[
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360,000, »lus 129 instructor hours at *he $§42

$

(S0

,600 for a total cost cf 582,500. The two training sessicns cost
approximatelv 368,100 and zelated primarily =c the XC-10 preogram in the
opinion of the procurement manager mest familiar xith both the problems
and the sclutlons.

In addition t> these stecial trzining costs, zhe procurement analvsis
pecdad the elZforts of cne person full time on XC-10 problems in the
Material Jivision, which at the 332,000 2nnual rate would apount to

anothar $48,000. This amount zdded to the training cost would total

48
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over $115,000 att-ibuted -0 the ''noncommerci

peculiarities of the XC-10.
To recapitulate, the $1156,000 includes

problems related to terms and conditioms at

-~

contractor level. The greater cost at

been quantified excapt for the duyer special

Management Plans

The Statement 9f Work

the contractor to prepare and submit to the

number of Management ?lans. The management

~onsistad ¢f dicumentation of company poroced

nanagement of develooment,

for the XC-10 acqu

e WW
ERNSH e A B S A it

al" aspec

the cost

onlv one

the buver/supplier

traini

Al

[

olans, Zo

ures auad

aﬁm“«?rawﬂr ’

s

of resolving

1

lavel, the

level

ng.

a

o
I

r the most part,

oractices for the

test and precduction and were prepared using

company format. The plans address the criteria of wvarious =millitary
standards and specifizations and include the informarion specifically
called out in the Data Item Descriptions as amended by the CDRL.
Although the Air Force agreed to acceph the ceontractor's format
Zor management plans, preparation of each plan reguiraed integration of
information Zrvom a number of company scurce documents. Zven though
information was available in scme form, the integration of date iato
3 specific management plan is a tiwme censuning task. 2ata from such
ccutracsor Iunctional zroupings as engineering, schediling, orizing.
5 meet the rsquirements of
the piaas tc gain Alr Torce
tional manhours.
]
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Of the 19 required management plans, the Human Factors Test and
Evaluation Plan was combined with the Test and Evaluation Plan. The

Reliability and aintainability Plan

0

were also combined, thus thers

wer2 17 management »pla

o]
n
QO
~
(L]
48]
jsV)
r{
[
2
O
r,

which the preparation of 15 were
assigned to the XC~Program Engineering Group.

Estimates of the manhours raquired to prepare management plans were
applied to these 15 olans. The 15 plans coasisted of over 790 pages and
the preparation and initial rework raquired over 7,200 manhours of effort
from that group.

Further, the 2ffort reguired 2f company management persounel as
~2ll zs the illustration and pudlication rersonnel, in additicn to the
effort of the sngineering group, increased che total effor:t to prepare
the 15 plans o approximately 10,000 manhcurs. No estimates have been
made of the manhsours of ey personnel time zonsumed in reviewing and
discussing these plans with Aic Force personnel although the manhours
experded are considered to be sigznificant.

The <wo other menagement plans requirsd were separataly assigned to
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Tnitial Total

?ages Page Prepar-  Rework Yan-

Plan (Acrtual) {est.) ation {Es4.) Hours

Test & Evaluation 38 10 380 G0 1,280

Production 53 5 315 100 415

Facilities Regquirement 72 5 360 100 460
System Zngineering

Management 7 182 100 282

Configuration Management L2 10 429 1390 £00

Human Engineering Progran 33 7 231 160 331

System Safsty Program 52 7 364 180 524

ibiliey 74 8 592 150 752
Reliability and Main-

tainability 51 T 27 150 587
Photograpnic 5 8 48 3 56
Mass Propertiss Clontrol 14 10 140 43 180
Corrosion Prevention

and Control 190 8 80 16 96
Alrcraft Structural

Integrity Program 91 10 319 200 1,310
Damage Tolerance and

Jurability Assessment 33 15 339 120 430
Support Equipment 36 252 150 352

701 5,53 1,944 7,475
Add 33-1/3 percent for management and publicaticons manhours rsquired,
resulting o a2 total of zpproximatalv 10,300 manhours Zor preparation
0f 13 management plans.

Jther managemert plans rsguirad, Sut not included here because data
was act collected, are the Integratad Support Plan and the Technicszl
Order Puzliicacica Plan.

Sourca: KC-10 Program Zngineering Group, Douglas Adrcraft Companvy
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\ approval provided a Specification Change YNetice (SCN) is submitted o

the Air Force concurvent with its release from 2ngineering fcor concur-

P ekt

rence in classification. The Alr Force reserves the right to delete

LN

Y

any Class 1I changes not desired by the Air Force and the contractor
-

may pursue the engineering change as a Class I EC?.

In commercial practices where the producer proposes to make 2
Class I type engineering change (major changes that affect price, per-
formance, schedule or maintenance) after the aircraft design has bdean

the change with

mn

r

P
ta

13

set, custo.lers are notiliad o potential vaiue o

estimated costs and a scatement 2f interest is solicited. 1If most o

airplane. Standard commercial changss (Class II changes) arz made bv
the preducer and customers may or mav not be notified, depending or

the naturs of :the change.
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The preparation and gprocessing of ACS
contractor than the processing >f changes with commercial customers.
The zmount oI worx iavolved is dependent upon the nature o7 the clange.
In addition, a ccnsiderabls amount of e2fforc was expencded in deriving
a firm fixed price Zor the change bafore the change has been nade.
Particuiarly troublasome Zor JAC was the establishment of a firm fixed

vrice for a change wnich will be incorperated in aircraft to be pur-

chased in the out-vears in visw of the unigue unit pricing procedures
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Computar Programs

The Statement of Work for the XC-10 acquisition contract required
that 2ach new computer program e managed as an individual configuration
item in accordance with ¥MIL-3TD-483. For each new computer program, a

<
development specification, a product specification, and a version de-
scription document was required to be submitted in accordance with the

v

Data Item Descriptions contained in the COURL.
For the conversicn 2f the DC-10-30F to the XC-10 configuration,

only one new computer program was nseded. That program was required

ing 3oom (ARB). After the cowputer

[}
=
3
[
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s
b
3

for the control of the Aeri
vrogram is develcoped and the raqguired control of the boom demonstrated,
the computer will be hardwired for operational use. This tvpe of com-

puter program, referrad to as "firmwire,” is used where no changes to
the operational capability, once developed, are envisioned.
MIL-STD--483 applies to the development and production of computer
programs (software), primarilv Zor configuration control where future
operationegl changes are anticipated. The documentation requirad is

necessarw for the maintenance of the software. It is questicnable,

however, whether ail of the documentation required under MIL-ITD-483

~

In commercial practicea, the contractor prepares a Computer Software

Quality 2regrzm 2lan in accovdanze with TAA-STC~TL8 wnich outlines the

(Wi}
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aquirements, testing, svaluaticn
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orocess Zlow,

criteria, design reviews, etc. Where a computer program is developed
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which 1s to be hardwired into th

"

i

preparad Lo acthenticate the prograa.
.

It is astimatad by Doiaglas that :o develop :the computer progran

fcr controlling “he refueling boom on the KC-10 in accordance with com-

»

(IR (Rt sty

mercial practices, Setwaen 1600 and 1300 mz2nhours 2f 2ffort would be

required. It is also estimated by Douglas that the preparation of the

documentation rzquirai by the Air Force for the XC-10 will result in

(J

an expenditure of an additional, equal amount of =ffort.

Support Equipment

Proposers were vequired ro submit a Consclidated Suppert Equipment

List {CSEL) with Support Equipment Recommendation Data (SERD) Zor each

to initiate non-recurring design and engineering eifort Ior those itams

listed after each SERD haa been approved by the Alr Force. As additioral

requirenents for peculiar support equipment asre identified, the contrac-
tor must submiz a SERD for each item to the Ailr Force and obtain approval

before detailed angineering design of the item can be started.

The SZIRD requires cgecumentation 25 a Zunctional analysis, adeguate
engineering data for a complete technical descrintion, lasvel of main-
tenance f‘organizaticnal, intermediats, or depct level), cost of owner-

ship, useful lifs, etz. and for the XC-10, a fira fixed orice Ior

w
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i development and production 0f the item. T

s
5|

most troubliesome problem

1.

for the contractor is to establish a firm fixed price for a support

gquipment iten before the detailed enginesring design has dSeen started,

particularly where subcontractors are involved.

L=, -

In commercial practices, the contractor may desizn and/or recommend

%
% support equipment for the customer but rarely does the contractor build
%

. or buy support =2quipment. Commercial customers have their own logistic
5
E . support systems and are responsible for the acquisition of their own
£ support equipment.

Contract Work Breakdown Structure

The XC-10 is being produced cn a common DC-10 production line with

XC-10 modifications being made on-line. It is estimated that the KC-10
will be zpproximatalv 88 percent common with the 3C-10-30F. DC-10 air-
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of 41 aircraft per vear of
which twc will be XC-10s. The acquisition contract requires a Contracec
Work 3reakdewn Structures (CWBS) for reporting schedule performance for
the KC~10. A CWBS is & product-oriented family tree division of tasks
which organizes, delines, and graphizally displays the product to be
produc.d, a3 well as the work to be accomplished to achieve the speci-
fied product. From the CWBS. the zoatracior nust <stablish a Program
Master Schedule, zn Engineering Mastar Milastcne 3chedule, and First
Article Production Scheduls for the KC-lQ. In view of the production

strat
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he XC-10s are intermixed with the productien DC-10s,

the difficulty arises in establishinag a CW3S appiiad cnly co che XC-10
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aircraft which would be meaningful in reporting schedule performance.

Although the manhours expended in preparing a CWBS for the XKC-10 we

~

"

e

not specifically recorded,'it was reported that an extraordinary amocunt

of key personnel time was spent in developing CW3S data as required by
.

the CDRL. The CWBS which was submitted by the contractor is not being

used by the Air Force for assessing XC-10 schedule performance in

deference tc other scheduling information. The need for a CW3S for an

item that has already been in production for an extended period is not

Indirect Cost Impact

Much of the added costs generated by the requirements of a Covern-
ment contract are incurred by tractor' laried £f personnel
: ntract incurred by a contractor's salaried staff personne

which are charged to overhead accounts. GCenerally, there are 10 work

[o N

orders or special accounts crested against which overhead costs incurred

in responding tc a Sovernment contract requirsement are charged. It Is
proper to accumulate overhead costs by major groupings, such as manu-

facturing overhead, »ngineering overhead, atc., and pro-rate them. As

a result, the impact of Government contract requirements on overhead

can at best be only estimated. The proraticn of :the costs may dear no
correiation to che anount of 2fZsrt expended to respoand :to the Govera-

ment. As a case in point, Douglas =2stimates thet Joverament business is
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approximately 15 percent of the tota
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time. It is reasonable to assume that costs gzeneratad by Government

n the price

Fav

requ'rements charged to overhead accounts are included

the Government pavs for its products.
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?roiccc Red Tape

Backzround

___._Q

In July 1975, the Comprtroller General sent letters to thne Chairman
o: the Board or chief executive officers of seven large companies The
objective of this communication is set forth in the following axcerpts
from the Comptroller Jeneral's letter:

"From time-to-time, we have read and heard statements co the
effect that there Is z lot of unnecessary "rad tape' or paper
work involveq¢ in contracting with the Federal Geverament. We
have also seen statements to the effact that a commercial con-
tract can be perfc-med for perhaps 15 to 20% less than a
similar contract can be performed for the Government. Among
the points raised are delays in getting decisions, unnecessary
reports, excessive contract administration and audlt aand so oun....
Je would, therefore, be mest grateful if vour cocmpany could
identify for us these aspects of doing business with the
Government which, in your view, entail the greatest expense.
We would also like vour views as to whether these additional

costs are avoidable and, if so, whv....

Ideally, we would iike to see a cost comparison for ocne or more
items that you sell to both the Government and to commerc:al
customers. We would like to see anv additional costs iavolved
with the items sold £o the Government droken Jown by major
reasons, fcr =xample, additional product testing, compliance
with contracts the* raquire labor laws, time spent with
auditors, etcetera. I1f a cost comparisoa is not possible,

we would appreciate vour astimate of additional cost caused

by specific peculiarizies of Government contracting, together
with some information oa the bagis for vour estimate."

The seven companies sclicited wera: Aerojet Hanufac*uflﬁg Ccmpany,
3oeing, Caterpillar Tractor, Honeywell, nughes Adrcrafs, LTV Corperatien,

McDonnell Douglas. Replies were received Irom six of the seven coapanies.
Aerojet Manufacturing declined on the basis that it did not have direct
axperience in selling similar items to doth the Joverament znd commercial
customers. R

For the purposes of analwvsis, concerns of the Council of Defense
and Space Industrizs Associac.on (CODSIA) were included. CODSIA com-
menis were iutilized because thev had provided a study of costs unique
to Govermment contracting and many 2f the itsms mentiored in the CODSIA
study were similar o those identifiad by the six contractors.

Exnidic L
{Contraued)
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dighlignts of Replii=s

Areas

-

specif*c C1otS an
~ :

Government specilicacions sometimas hard
£ollow, ccntradictorv, behiad the stats
art, too rigid, too specific or inapprop
applied.

Excessive testing and quali:zv control required.

Unnecessary managsment co
and contract data require

Excessive audits and surveys.

Delays in Government dacisicn making; e.
delavs bdetween Sid submissions and contr
award. delavs in apprcval actions (desigr
subconiractors, changes, etc.).

Lavering oI program =anagement rasponsid

ollowing is 2 gummary of the ''rad rape”
r

standards
ations and :tandards

-
X

ety 40 '.W% w-wwwmw@ﬁ)bm RSV Lwr

most concarn to

Ccatraceors
Mentioning Areas

Hughes
CODSIA
Caterpillar
Honeywell
McDonnell
CODSIA
3oeing
Honevwell
McDonnell

CODSTA
Hughes
Honeywell

CODSIA
3oeing
Hughes
Honevwell
McDonnell

Honevwell

COBSIA
deneywell

LIV

Boeing

Hughes

-

Exhibic 1
{Continued)
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Areas

Problems with Cost Accounting
not pertain tc commercially o
or company segments; 20D impl
consistent; standards overly

£xcessive recordkeeping ior G
facilities at contracter's pl

Response to raquests for prop
a great amount of paperwork.

Deiays in obtaining contract

GAQ Studwv Apnproach

The initial study phase

three contraccars: McDoaonell,

UcDonnell and LTIV wers »
ducing items unigue o :the Gov
supplier of commercial-tvze i

ments.

Fhary T ZDNRLW

B L e S

Contractors
Mentioning Areas

Standards f{should Boeing
rientad zompanies Honeywell
ementation is in- Caterpillar
detailed, etc.). McDonnell
overinent 3oeing
ant. CODSIA
0sals entails Boeing

Honeywell
CODSIA
McDonnell
funding. Boeing
Caterpillar

of industrv responses by GAD involved
LIV and Honeywell.

icked as mejor defense contractors pro-
erament., Honevwell was picked as a
tems modified zo meet Covernment require-

GAO concentration in the McDonnell studv was to cover contract-
vally required reports on adminiscrative, financial and :zachnical
performance and status; Covernment specifications and standards; and
data sntailesd in proposal submissicns.

The GAD study approach was 0 select specific items of rad :ape
relative to specific contracts or RFPs, trv to evaluate the need for
the item and estimate their cost. GAO then contemplated that it would
go to the pertinent Covernment bduving office to £ind ocut why =ach
selected data item was necessary and esvaluate the requirements leading

s
to specifving each daca itan.

DC Tssues

- The kev McDomneil BDougla
problams in the application a
Jdocuments was 'misappli ca:ion
in a program, the l2ading =
regquiremencs Zor 'u"— al

cation” included appl

s poinc in elaborating cactegorias of

nd zongent of Government procursment
." The Issue was app.ication zoo e2zrly

Z wh tne us c

c ot
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orocursment documents as contractual raguirements, versus guiles;
blanke: application of Goveranment procurement documents to all itens
instead of on‘v those accepted by che Government. & major !DC point

lication of Goverament procursment Zocumlents was done

nowledge of a cost/benefit analvsis and without any reco
differances in programs, zustomers and contractors with
"

was that app
without any X
nition of the
whon the Government was involved.

O -
<5

.
sideration in the McDonnell Dcuglas
was problems "independent of applicacion." These included "conflic
in executive branch policy, for example, Air Torce service policy ore-
vailing over 0SD; duplicate or rsdundant applitcations; axcessivel;
derailed "how to" approaches in application; attempts to solve problems
not defined which might not exist and frequently, if they did exist,
were not likelv to occur again. Reguired documentation was dispropo
tionate to needed program visibilitv; there were unwarranted trace-~
ability reguirements; acdherence o a rigid scenario for development of
"the unknown”; establishing milestones for continuous processes; and
establishing invalid contract regquirements, as for example on the prime's
subcentracts.

Another Imporiant con

~

Methodologies for Estimating Cost Impacts

The proposed Comptroller General studv covered Government unique
as well as commercial counterpart products. The principal interest in
the GAD study was to be able o compare and contrast the difference

between selll

1z 2osts -o the Covernment, complving with Sovernment

specificarion reguivaments, ané selliing a similsr item in the commercial
sector. No single onse of h“e six received bv the Comptroller Gensral
contained a seli-zx "methoéological 2pproach” to conceptualizing
the cost difigrence een sales 2f 3 commerciasl item Into the private
sector and to the G T, bSur collecrively the varicus =2fforts to
quantify these costs ome insight into thecse diffsrences.
Indiract Costs

Most of the respondees to the Tompirollar Generzl's lettar calcul-
atad dirsct rescurrving costs attribuced to speciiic contractual requira-
ments. Zxcluded were nmenyv indirezt or non-recurring costs such as
research ti=e 2nd keeping abreast oI Zevelcerments, time in audizing
compliance, consultation time with JSoverament r2oresentztives, paper
and reprocuction costs, legal fees, and filing and record maintenance
costs. Thus, thers was an attempt to isplate costs incurraed solelv due
to Governnent requirements in a specific contract, over and zbove those
necessary for basic participation in the Sovernment marketplace. It
would be most Zifficulc for any nethodological apprrach to trv o
capture many so-caliled Indirect or non-recurring costs. Hence, the

Zxhibit L
(Continued)
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ipal objective in any methodo

i ol oach would be to cover
he direct, non-recurring costs att ) iz

ic contracts.

Base Cost Measurs

One interestinz approach preposed in replies <o the Comprtroller
Ceneral raquest for comments was 3+ 2ffort to calculate cost differ-
ences between selliag an itea in the privats sec:cr and selling the
same item to the Goverament. Parcentages were utilized to exoress
differences for selling to the Government, measurin g from a "normal
commercial job" base equivalent zc 100%. ({Honevwell.)

Variations from this base fcr sales to the Government included
the following

1. Added cmplexities in reaching mutually
cep ment

t
contract document.

a. Jobs whose price was less than $100,000, 3 to 5X%.

b. Jobs whose price was over S100,000, 1 o 4%.

The orincipal reason for these complexities derived from
Government specification, bid forms and terms and condi-
tions which were extremely voluminocus and detailed.
2. Same Zecision making structure used by the Government,

; regardless of the size or natura of the needs.

- a. Jobs less than $5100,000, 4 to 5%.

b - 5. Jobs over $100,000, i o Z2%.

B 3. More continuous customer lizison experienced during

B enfire precurement process from 5id 4o deliverv and

“

installaticon, 1 to 2%.
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5. Iaclusion of military specs or other customer reguirements
10 to 200%.

6. Increzased documentation requirements, 5 to 10%.

7. Requirement for systems identicality, 2 to 10%.

it

8. Government iaflexibility with respect to specificatioms, 10%.

Zxhidbir 1
(Continued)
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Thus, the range measu ring from a conventional commercial iod Dase
standard of 100%, could r om 2 miaimum of 217 to a maximum of
2447 for salliag the same i

em to e Government.

MDC Standard

MDC preposed an insight into”the problems cf Goverament over-
reliance on procedurss and requirements by locking at a typical full-
scale development pragram which had ©o contend with thousands of
contractual documents, -ost of which MDC claimed were more approprizte
for production contracts than development. MDC summarized the typ:ical
aumbers of Goverament and commercial contractual requirements at the
beginning of full-scale development and subsequent paperwork submittals
to be the following:

h)

Commercial Customer

FSD Contractual Reculirements Goverament Plus FAaA
(F-15) (DC-10)
Program ?lans
Management Syvstems 20 0
Other than Management Svstems 20 1
Specification 210 9
Data Item Descriptions 300 2
Documents ~ Original Callout 550 10
Total Documents = Tacluding
2 Tiers of Referenced
Documents 11,000 50
Pages of Svstem Peculiar
Specs 16,000 400
FSD Panerwork Consequences
Contractual Specification 2,060 480
Changes
: Separate Dzta Submittals 30,000 250

MDC did not offer z dollar vzlue Ior comverting pages
wWOTK consequences :o distinguish the actual cost between
and commercial customer. However, any common iadustry ''s
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vaperwerk generazticn and handling cost could be utilized to see, on a
gross bdasis, the significanc differances between sales to the Goveran-
ment and sales in the cormercizl marketplace.

GAO Study of MDC Cormentarv

The objective cf the GAO stuly was t> assess the potential for
reducing "rad tape” imposed on DOD contractors without impairing the
integrity of the procurement process or necessary Government controls.

ion, St. Louis, was one of three DOD

McDonnell Doug at
te r an indepth survey.

as Corpora
contractors salact ‘o

1 o

d bv GAO
The objective was ro determine whether it was feasible teo show
that specific Governmeat paperwork requirements imposed in connection
with specific Goverament contracts or RFPs could have been avoided, or
reduced, at a savings to the Government and without the Goveranment's
interest being harmed.

t Red Tape became review zn’
2 lininate unnecsessarv ''red tape"
and to use specifig stionable red tape to support a con-
clusion that DOD = be intensified. This thrust ~me= be
distinguished from the origina ec 5f the GAO studv which were
to comparzs and contrast sales of a similar item to the Goverament 3aad to
the private secter.

The principal thnm
reporting of DOD £

0O
r r-n

(‘7

4]

.J

m

(1.

(M

Categories of red tape coanceras included the Zollowing: data ra-
quirements, nilitary specifications and standards, managament svstams
and related wvalidations and den onstratxons, audis and raviews, public
laws, DOD instructions zad dirasctives, DOD contract administration
functions, M3 circulars, procuring agency :egukatlons ASPR, etcetara.
The bulk of GAQ =ff acerned with policias and procedures Io
acquire major weapons systems :

1. The greatar part of McDonnell Douglas's business with DOD was

the development of pioduction of major weapons systens.

2. Red tape requirements were mor2 3pt to be imposed on major

acquisitions.

In a detailed aralvsis and Iollow-through on the MDC reply to the
Comptrollar Ceneral's lstter of July 1973, an analvsis was mace of the
MDC latter of Cctcber 1973, including "Pederal Government Aspects Which
Entail Unnecessary Ixpense."

GAO conductad a detailed raviaw with Mr. 3rent Hardestr, who was

the author of MDC's resport =o the Comptroller General. At the time,
he was the 2irasctor, Technical Mana

ament Systems.

E)
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It was the conclusion of GAO in
topics outlined in the MDC report had
being, addressed and presented 2ither
grassicnal committees, by letters and
industry associaticas.

5 that all of the
r were curvently
r OMB, or various con-
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An analysis by GAO suggested that a major peortiom of MDC's report
consisted of verbatim sxcerpts frdom these industrial association
letters and reports.

The su

bj concern to MDC were quite broad and did not
address speci
r

£ ¢

ams of doing Susiness with the Government. In CAO's

de indicataed that MDC was not interested in iden-

ntion ou specific items that could de identified

Judgment 3
t; fying or

[
L

In regard to cost estimates atiributable to the problems expressed
in MDC's report, such as "over-regulation,” certain "ball park estimates”
were provided in MDC's report. For example, "3 to 10% of full-scale
development cost, typical is 4%." Or again, "1 to 8% of full-scale de-

velopment, Jepending on reasonableness of the validation, demonstration,
and surveillance requirements.” These zeneralized cost concepts were
determined to be verbatim statements from an £lactronics Industries
Association letter datad January 19735 and could not be supported by any
MDC znaiysis or calculation.

According to A0, Mr. Hardesty said it would be impossibie to
provide rsalistic cost amounts Zor specilic non-essential contract
requirements or paperwork, >Decause 20SC3 are nocC accumulated in the
cost accounting svstem to segragaie out such gasts.  In most cases,
these costs are lost in overhead, indirect cost accounts

MDC enumeratad a2 number cf issues and praztices which ia their
cpinion added exzess cost 2o doing bu51 tess with the Faderal CGovernment.
The essenc2 ol the MDC scsition was that the fundamental cost of inef-
ficient practices was due to "over-rezulating' rather than simply
identilving a basic requirsment or goal. Thus, Government ragulations
specified detailed actions that avery contractor must follow to fulfill
a requirement or pursue a zoal.

¥DC considered Important were
ess rezadily, and would certainly
surveys.

4
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Neither the issue cf "over-regulation,” a "formula" approach to
analysis of "over-regulation," or 'back-up costs," permitied GAO to
evolve a methodology for capturing and detailing specifics of what was
alleged to be excess Government ceontrol or for detailing specifics of

costs related to any of these allegations.
-

Project Red Tape was never published bv GAO. The nearest approach
to a methodology for capturing cost differences between sale of an item
tc the Government and to the private sector lay in generalized, summary
approaches, like "number of pages of reports,’ none of which were trans-
lated iuto verifiable dollar impacts.
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TASK 4

Ideatify, explain, and graphically illustrate significant differ-
ences in policies, procedures, and unigue practices facad by a
firm in proposing to and contractiang with the ATCA Syscem Program
Office versus doing business wWith commercial firms for standard
comrercial items having a contract value in sxcess of $5100,000.

The accomplishment of this task involved research of busginess prac-

[ e

tices of commercial firms contracting with commercial customers and

comparison of the results with the investigations of the XKC-10 acquisi-

tion contract. Further, background research of Government rrocurament

principles was conducted to elucidate the basic differences in private

~

and Government contracting as currently practiced.

A. CONTRACT TERMS AND PROVISIONS
Generally, the same basic legel principles that govern private
contracts applv to Government contracts; however, there are several

exceptions of which a potential conrractor must be aware because of the

unusual status of the Government as a contractiag party. The fact that

public funds ares being expended in Governmenr contracts imposes unique
ns aad responsibiiities on both “overnment personnel and con-

tractors. The basic differences becween private and Government contract-

ing are:

1/

e Dual Personalirv. The Government receives special treatment

from the courts as 3 contracting party because of the dual perscnality

of the Government as a contractor and as a soversign. The Goverament

L/ AFPM 1i0-9, Procurement Law, Dec. 70,

53
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is not liable for an obstruction to the performance of its contracts
resulting from its public and general sovereign acts, whether executive

or legislative.

2/

e Immunity from Suit. As an incident of its sovereignty, the

LN

Government is immune Irom suit, except to the extent that it has volun-

tarily consented to be sued. This immunity extends not only to suits
naming the Government as a defendant, but also to actions against
property cwned by the Government.

o Applicable Law.é/ In determining questions arising under Gov-
ernment contracts, courts are not bound bv the law of auny particular
state as in private contract cases. Federal ccmmon law will be applied
in cases involving Goverument contracts where the question to be deter-
mined is not governed by the Federal Constitution or Federal Statute.
where the Federal interest is not compelling, Scate law wmay be applied,
especially where the litigaticn is between private parties.

. = . /- . -
e Authority of Government Reprasentatjves.— In the exercise of

its power to contract, the Government, like private corporations, must
operace tarough agents and subagents. The authority of persons who acet

on behalf of the Govarnment stems from the Constitution or from a

Feaeral Statute. This requirement for specific authority distinguishes
him from & private citizen who is free to contract im any manner aot

specifically prohibited by law.

S

2/ Ibid., Para 2-ib.
3/ Ihid., Para 2-4d.
/ Ibid.. Para 2-5

ey
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. . - . 5
o Limitationms on the Authority of Government Reprasentatives.—

In the field of agency law, private persons are liable as principals
to the extent of the powers rhey apparently have given to their ageunts,
whereas the Government generally is liable only to the extent of the

-

authority it has actuallv given to its representatives. The doctrine

of "apparent authority" is inapplicable to the Government. If a Govern-
ment contracting officer enters into a contract for which authority is
absolutely lacking because there is no statute or regulation to support
such action or because his action is positively prohibited, such contract
is void and does not bind the Goverament. In essence, the basic differ
ence between private and Goverament contracting is that rthe private

party asks "Is there any law which prevents me from taking this contract
action?'" Whereas, the Gove:nment representative nust ask, ""Is chere any
legal authority which permits me to take such action?"

The Department of Defanse (DOD) method of contracting for acquis-
iticon is unique in that the DCD component, as 2 buyer, presciibes the
terms and conditions on which a potenmtial contractor must sell to the
DOD. These tezrms and conditions may have been dictated by Federal

statutes, Executive Orders, restrictions in Approoriatiouns Acts, DOD

1"y

and/or Militarv Servica policies. Thus, the Air Force, as the DCD

component buying the XC-10, had only the limited Zlexibility permitted
ty the DAR deviation procedures to attempt to adept a commercial
aequisition mode.

When the contractor selling the XC-10 to the Air Ferce under the

above conditions, sells a ccmmercial DC-10 to an airline customer, the

5/ ibid., Para 2-7.
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seller establishes the terms and conditionms 5f the sale in a formal
-3 bilateral "'Purchase Agreement' based on his standard commercial prac-
tices established over many vears of selling in the commercial environ-

ment.

.

The Air Force contract for the KC-10 acquisition contsins 99 General
Provisicns and 41 Special Provisions, a total of 140 conditions of the

contract (see ZIxhibi:t 3, Task 1). In contrast, che McDomrell-Douglas

Standard Purchase Agrezement for the DC-10 Series 30/4Q aircraft contains

e
O 23 articies and seven exhibits. The contents of the standard commercial
v
"E agrvement are identified in Exhibit 1. Occasionally, the Standard
g
& Pu-.chase Agreement 1s supplemented with a Letter Agreement. Subj2cts
#4 o fali =
3
| %
g covered 1n such Letter Agreements are contained in Exhibit 2. Some of
i
S the commercial purchase terms and conditions, notably the contractor's
N &
S -
£ Commercial Warranty and Service Lifs Policy, the article covering

. Indemnity Against Pateant Infringement and Wearraaties Zrom Other Manu-
facturers, and s..cific identityv of the parts of the aircrait covered dy
the Warranty and Service Life Policy, are included in zhe Air Force
contrackt.

Other differences in contractual coverage between the Air Force

contract and the contractor's commercial purchase agreement are:

1. Progress 2z2vnant

XC-10: The contract provides for progress pavments based on
cimulative costs incurred. A monthly progress payment schedule, starting

at 22 months before Z2livaery of aircraf:t svstems, is included in the con-

ok tract daseda on cumularive zercentiages that do not exceed 80 percent of
.. 12

- —— .
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the estimated incurrad zost of sach aircraft at each month designatad.

The first payment at 22 months before delivery 1s equal to Iive percent

of :he aircraft price. Subsequent monthly paymeants vary, reflecting

accumulative costs incurr

delivery. Final payment

aircraft by the Air Force

payments arc equal to 75

ed, reaching 75 percent at one month before

-
is made upon delivery znd accepzance of the

. For the first esircraft system, progress

percent of accumulated incurred costs one month

befare first flight, an additional 15 percent is paid on completion of

the first £light, with £i

nal payment made >a delivery and zcceptance.

Under the terms of the contract, title to that pertion of the uncompletad

aircrzft system covered by the prograss payments is vested in the Air

Force.

DC-10: The contractor's commercial purchase agreement provides

that the buyer shall make an initial pavment of five percent of the price

of the aircraft concurrently with the axecution of the purchase agraerent.

On the first day ¢f the 24th month prior £o scheduled delivery and cn the

[}

hird month through 12 months, the buver

3
3
aqQ
rr

shall pav another Zive percent. OJu the Zirst dav of the ninth month

before deliverv, another three percent is szid for
. ¥ - -

total cumulative

m

srograss payment of 33 percent. From that dats, 33 percent of anyv ad-

justments ia price is pzid wnen identified. Final payment is made on

deLtivery and acceptance of the aircraf: under the tarms of the purchase

agreement; the buyer does not acguire any special property or iasurable

interest in any aircraft

by virtue of pregress payments prior to accept-

P

ance and Iinal payment for the aircraft.




RS At

S e N R I S R T R QRS R e

The progress pavment provisicns of the Alr Force contract are con-
siderably more faverable teo the contractor than are the payment provisions
of the commercial purchase agreement. At nine months before delivery, the

Air Force progress pavments tctal 40 percent of the accumulated incurred

LN

-

costs compared to 33 percent of aircraft price paid by commercial buyers.
However, the Air Force continues to make progress payments up to one
month before delivery, with an accumulated total of 75 percent. The
differeace in payment for the XC-10 versus the DC-~10 amounts ro a con-

siderable nunmber ¢f dollars that the co-tractor does not have to finance

cr

for the Air Force acquisition. A comparison of progress payments for the

KC-10 and DC-i0 is shown in the following graph:

XC-10 PAYMENT SCHEDULE

Months before ! Delivery
delivery | 22 9 1 .
] [ 4 ] [ ]
Z Prograss 5 40 75
payments {cum.) k——————-Variable monthly payments -
DC-10 PAYMENT SCHEDULE
Months bHefcre ! 521ivary
delivery ba 21 18 15 12 9 o
[ J 9 L [ ] [ £ [}
% Progress 5 10 15 20 25 30 33

paynments (cum.)
I
! At purchase
| agreement

~1
-~
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2. Deliverv

The Commercial Purchase Agreement provides that the buver shall e

respensible for all zosts and expenses iIncurred by

insurance, preservation, preparaticen and protection if

The AF XC-10 contract dces act contain any liability prevision for

failure of the Government to take timely delivery.

<

There are no liquidatad damages, default or other penaltiass ia the
basic commercial purchase agreement to protect the buver in the event

the seller does not live up to his delivary schedule, whersas the Air

Force contract provides for the possibility of termination for default.

a

3. Excuszble Delav

The Commexcial Purchase Agrezment contains an article entitled

"Excusable Delay." It relieves the seilasr from responsinilicy and default
for Acts of God or the pubiic enemy. (This is the only reference to de-
fault in the Purchase Agreement. Its coverage is similar to paragraph ¢
of the DAR Default Clause.) The second part covers loss, destructioa,

and damage tefore jelivery. These conditions are also classed as
excusable delays which relieve the seiller and cause :erminatiocn unless

a2 wants

)

the buver gives ictice wichin one moath aftar the loss that
a replacement. The seller s then obligated to replace the aircraft

unless such action would raquire the veactivation of a production line.

The third and fourth parts preovide for termination for excusable delays.

~J
w
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These provisions permit termination by either party within one month
after 15 months of delav have passed. If no action is taxen at that
time, either rarty may again terminates within one month aad after aaother
six month have elapsed and within ore m-nth each six months thereafter.

[N

1f either party fails to exercise such right of termination, such par:ty

-~

Sy

shall have no right to terminate pursuant to this Excusabdle Delay

article.

DR ER 7 IR

There is no other provision in the Purchase Agreement for termina-

- tion of the purchase,

The AF KC-i0 contract contaias both the mandatory 'Default" clause

b which provides for termination, and the "Termination for Convenience of

M the Goverament” clause whereby the Government can terminate the contract

for costs without penaltv Zor loss of coatractor profits,

41

4. Demonstratioa and Acceptance Flighes

v

RSP

n

O

The Commercial Purchase Agreement permits five rep  2sentatives

the buyer o go on test Zlights as observers. The seller will have

.

est flight. Alsc the "seller

-
<ae

”n
T

complete control and bear all costs o

agrees to indemnify and hold harnless the buyer, its oIficers, agents

injuries znd death of >uver’s rapresentatives particip I, in any such

,..
u
-
®

(3]
r1
o

ae]
(4]
r

<
o
rn
rs
oy
[
g
Q.

flizhts, and (2) Zor loss of or damage to tang

parties not =mploved by buver c¢r claiming through :r by reason oI the

death of any such smp.ioves, whether or act causzd 5Sv duyer's negligence,
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arising out of or in connecticn with the operation of the aircraft manu-
factured hereunder, during all tests and flights thereof prior to

131

deliverv....

The AF KC-10 contract contains the DAR Ground & Flight Risk clause
-
wherein the Government assumes the risk of damage to, 2r loss or destruc-

tion of aircraft, and agrees the contractor shall not be liable to the
’ g

he

Government for any such damage, loss or destruction. It covers only ¢
loss, damage or destruction of aircraft. There is no AF KC-1Q contract

coverage cocmparable to the Commercial Purchase Agreement with respect to

third party liabilicy coverage.

-

5. Spare ?2arts

In the Commerc:.al Purchase Agreement, the sale of spare parts is

controiled by a "Parts Sales General Terms Agreement' which is guite

comprehensive and restrictive, It commits the manufacturing contractor
to maintain a stock of new spars parts as long as 10 DC-10 aircraft are
operatad by airlines and requires the buyer to purchase all its spares

eriod, with

rr
3
o
n
[0
1]
Q0

rejquirements from the aircrzft manufacturer for
minor exceptions. The manufacturar agrees to hold his prices firm for

at least 12 month periods and use his best e2fisrts to get his vendors to

[

do the same. The Agreement Includes an 2xcensive warranty of the spar

cies oI and procedures to be followes

parts and details the rasponsibil

)
i

by each party in exercising the warrantv.

The AF KC-10 contract nakes no provision for spare parts inasmuch

as the Air Force awarded o McDonnell-Dougias a separate contract

{(F33700-78-C-0003) Zor logistics suppor: for the KC-1C airecraft. Uncer

~-1

~1




the logistics support contract the Air Force will purchase the initial
provisioning of spare parts to support contractor operation of a base
supply at each MCB to support Air Force and contractor performed main-
tenance functions. The spare parts ars coverad by rhe contractor's

-
Warranty and Service Life Policy contained in the KC-1Q aircraft contract.
Replenishment parts are to be made available by the contractor as part

of the contracc cost ter flving hour.

6. Instructions and Data

The Commercial Purchase Agreement advises the buyer c¢f what docu-

mentation, by name and number of copies, is included in the price of

the airplane (para A & B - Exhibit 3). It provides for the duver to
purchase additional copies of the data and requires the buyer to covenant
that he will not divulge the data for the design or manufacture of any

aircraft or spare part.

[a b

The Air Force, in i:s XC-1Q contract, iIs requiring two copies ¢

all the commercial Instructions and Data furnished to commerciai buvers
plus three copiss of each of 13 Zitems of "Cther Data™ (para C - Exhibit
3)+ In addition, throughout the life of the aircralt contract the Air

Force is requiring the contractor to submit various guantities of

numerous raports at varving incervals as folliows:

Inicial Zagineering Final Engineering  Production
1/3/78 - 11/33/78 12/1,'78 - 10/31/80 11/1/50-198
No. of Total Yo. of Total Re- Cop-
Repores Copies Reporss Copies »oorts ies
Tetal requirement 5¢ 765 72 743 39 429
oer CDRLS
Distribution to JPO 58 L84 72 462 39 290
Distribution =2 S4&C 38 35 72 79 39 43
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The total copies reflected, 2.g., 765 co

el
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distributicn requirements of the 50 reports. YNo attempt has been made to

measure the total distribution based on the frequency of the requirements.

7. Excess Profits .

The Air Force contract is a {ixed price contract with provisions for

-4

economic price adjustment. t was priced according to the contractor's

comnercial pricing procedure. Based on the contractor's commercial sale
experiance (281 DC-10's delivered; 359 firm crders plus 48 optioms, which
includes 213 series 30 freighter aircraft), the Air Force accepted the

contractor's DD Form 4533-7, '"Claim for Zxewotion for Submicsion of Certi-

nd determined that the

N
ot
[

fied Cost cr Pricing Datza" for the basic aircra
XC-10 basic aircraf:t procurement met the criteria of "adequate price

competition" and "astablished catal.z or market price of a commercial

[

item sold in substantizl quantir.es to the general public.

To this point the procedurs for pricing a szia to the Air Force and

el

[

to a commercial customer is the same. 3oth agree %o a basic fixed price

without submissicn of cost

4%
Y
ot
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O
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audit znd agrse upon price escalation
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procedure and paymen

ey

Air Force contract contains a mandatory clause contained in DAR 7-104.11

"

ed "Zxcess Profit. This clause exprassas ‘ae reguirements of

-~
[+
S
L
o]
T
™
"

Federal Statuta at 10 US Code 2382, Miscellaneous P.ocurement, relative
to Aircrafet Contract Requirements. This statute ,.tatas in part -hat the

Secretary of a Military Department may not contrict for the manufactur

(]

of all or part cf any complece aircraft unless the nmanufacturer agrees,

among other things:

79
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"(2) To pay any » percent of the total contract
4
-

r
price into th

{(4) That the books and manufactuving space may be audited and
inspected.

(3) To make no subcontract uni2ss the subcoantractor agrees to the
above conditioms." .

This has the effect of negating the role of comperition in the commercial
market as a determinant of fair and reasonable price for competitive fixed
price contracts.

There is no comparable or similar provision in the Commercial

Purchase Agreement.

3. STATEMENT OF WORK

The Statement of Workx Zfor the XC-10 acquisition contract was anal-

yzed and industry personnel interviewed to determine the diffarences in

rn
rt
o
o
7
(@]
1
| ol
(]

policies, procedures and practices between the acquisition o
by the Air Force and the acquisition ¢ a commercial airplane by cosmer-

cial customers. wnile all of the raquirements of the XC-19 Statement

cf Work reflect some differences in the acguisition of the XC-10 from

nermal commerczial practices, most of those requirements so closely

paraitleled ccommercizl practices as to cause 1o major problems iIn com-

pliance. Those reguirements that illustrate significant differences

ct
.J
(2]
11\
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O
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J
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from commercial prac

1. Specifications, Standards and Data Item Descriostions

The management philosophv cof the Air Force Zor the acquisition of the

#C-10 is to make maximum use of commercial practices, FAA certification
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procedures and company formats

e

requirements only where there are no applicabl

Al

v~
19

ards or where they 4o not meet Force needs.
of Work for the acquisition of

specifications and standards; 10

and the remaining 10 were specific requirements.
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XC~10 called ocut

,’Aﬁﬁﬁﬁﬁﬁkﬁ&ﬁag

or required Zata, and tc use ailitary

2 FAA or commercial stand-

The contract Statement

h

20 different militaly

b

Zor guidance and intent

The contractor's

formats were considered to be acceptable as

long as the criteria of the

~at
net.

specifications and standards were The 20 military specifications

Work

-
1Y

and standards contained in the Statement of for the modification of

the DC-10-30F to the XKC-10 are baianced against a nominal 200 military
specificarions and standards required for the new development of 2
military aircraft weapoa svstem.

The Contract Data Requirements List (CORL) for the KC-19 acguisi-
requirements, many cf

tion contains approximately 100 different data

which are extended throughout the various option psriods. While the

data requiraments make maximum use of company formats, the detailed in-
formation regquirsments of Data Item Descriptions must He addressed. The

ns raquirad in the to coaver: the DC-10-

[0}

a nominal tems

XC-10 are comparsd to

for the new development of a military aircraat weapoun system.

cormercial practices Zor the development oI aircrait Ior com-

customers, the contractor wmaintains compaay procedures and

tices which are annually reviewed and apivoved The coatractor

c =2 -3
cpeclriicatlons

Iis required to develop aircraft in accordance with

and standards. No data requirements in accordance with specilic Data

31




.

Icem Descriptions are levied bv the FAA or commercial customers althcugh
the contractor makas certain items of technical data available to both.

In summary, the XC-10 contractor must meet the requirements of the
nine FAA specifications and standards for the development of the basic

N

airplane and meet the critersa of 20 military specifications and stand-
ards for the conversion of the basic airplane to the XKC-10 configuration.
The Air Force rationale for requiring military opecifications and stand-
ards in lisu of FAA standards is based on the safety orieatation of the

FAA specifications ratuer than perforaance and where pevformance is a

prime consideration, military specifications are used.

Comparison of Milirarv and Commercial Requirements

New Military Crmmercia.

Derelopment KC-10 customeLrs
Specs & Standards 200 20 9
Data Item Descriprions 300 100 0*

* Under commercial contracts, manufacturers normally make available
ace, flight crew cperations, wiring diagrams, stc.),

lists, weight aad balance report, etc.) and

ation {drawing index, set of Douglas Standards,

2quired to provide management plans, periodic

d other documentation such as required by the

anginzering documen
atc.), bur are not
Drograss r2porss, an

The data item requirements for the C-10 ncquisition included 19
@ifferent management plans. The Human Factcrs Test and Zvaiuation Plan

was made an annex to the System Test and Zvaluation Plan and the

32
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eliability and Maintainability Plans were combined, leaving a total of
17 management plans required.

The contractor's wmanagement procedures are documented in a number

of company handbooks and publications in accordance with the needs of the
-

various functional groups within the company. In preparing the management

plans for the Air Force to include the information required by the Data

Items Descriptions, information must be pulled tcgether from a number of

company source documents. Although the information raquired is available

in some form or another, the integration of data into a management plan

as called for by the Air Force can entail a considerable expenditure of

manpower for the preparation aund review by corporate level officials.

Commercial customers 4o not require specific management plans cover-
ing the coatractor's procedures for managing the development and produc-
tion of the airplane. From the contracter's point of view, the require-
ment f{or managemen:t glans by the Air Forcs refleccs excessive documenta-—
tion and checking I the contractor's abilityv to nanage a program,
narticularly after he had developed, produced, certified and flown a
large aumber of airplanes of the commer:zial versioa.

The Air Force bases its need for documented management plans on its
management responsibility for major acquisitions iavolving large amounts
of appropriated dollars znd oa the requirement for information to respond
to ingquiries Zrom higher echelons of command, including congressicnal

ccmmittees.
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3. Configuration Management

The XC-10 acquisition contract requires that all Engineevcing Change
Provesals (ECPs) which would affect KC-10 peculiar specification require-
ments, price, delivery schedule, specified weight or periormance, speci-

-

fied interchangeability requirements, the KC-10 main*enance and logistics

(= 1)

support concept, or require re-identification of a provisional spart part
or spare assemblv be processed as Class I ECPs, Routine Clasz I ECPs
(other than Emergency, Urgent, or Compacibility EC2s) proposed by the
contractor require an Advanced Change/Study Yotice (ACSN) to be submitted
and approved Ly the Air Force before any effort can be started on the
study for preparation of the ECP. Routine Class I ECPs proposed by the
Air Force do not regquire an ACSN.

The ACSN includes an identification of the item affected, an ex-
planation of the need for the change, . technical description of the

modification or study neaded in sufficient detail for understanding of

the problem to be corrected, a listing of alternative ways to meet the

-

need for czhange notiag :the desirability and cost estimates Zor =ach, and

AN AV
v .

Al
.
P

-t

a cost estimats for development and produccion of the proposed change.

L3enes

An approved ACSN is the document which allows the contractor to submit
a Class I ZCP. The Class I ICP prcvides detailad engineering data and

XC-10

18

drawings for the evaluation of the prcposed change and, for th
program, a not-to-exceed price and other information for contractual
purposes. Lf the proposed change is technically approved, a firm fixed

price is negotiated before final apprec-al is given bv tlhe Air Force.

84
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Standard commercial changes (Class IT ECPs) (thosz that do not fall
within the Class I ECP criteria) can be made to the basic aircraft without
Air Force approval provided a Specification Change Notice (SCN) is sub-
mitted to the Air Force concurrent with its release from engineering for
concurrence in classification and approval. The Air Force reserves the
right to delete any Class II changes nct desired by the Air Force and the
contractor may pursue the engineering chunge as a Class I ECP,

In commercial practice whera the producer proposes to make a Class I
type engineering change (major changes that affect price, performance,
schedule or maintenance) after the aircraft design has been set, customers
are notified of the potential value of the change with estimated costs
and a statement 5f incerest is solicited. If most of the customers
desire the change the contractor incorporates it in the airplane. Stand-

ard commercial changes are made dv the produrer and customers may or may

not be notified, depending on the nature of ..ie change.

4, Computer Programs

For the KC-10 acouisition, each new computer program must be man-
aged as an individual configuration item with a development specifica-
tion, a product specirication and a version description document required
to be prepared in accordance with military standards. In converting the
DC-10 to a XC-1) ceonf guration, caly one new computer program, Zor the
control of the aerial rerueling bocm (ARB), is needed. That computer

program, after the contrnl of the ARB has been satisfactorily demonstrated,

will be hardwired into the computer for operational use of the system.

£
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Computer programs which are to be hardwired into the computer
(referred to as firmware) are used for equipment or cemponents where the
operational mode is expected to remain unchanged.

The documentation re-
quired for the KC-10 firmware is the same as that required for software
where future changes in operational modes are anticipated and documenrta-
tion to control the software configuration is needed.

In comm:rcial practices, a contractor prepares a Computer Software
Quality Program Plan in accordance with FAA-STD-018 which outlines the
flow process, validation of technical rsquirements, testing, evaluation
criteria, etc. Sufficient documentation is made available to authenti-

cate the computer program although, in the case of firmware, the valida-

tion of the computer program rests in the demonstration of satisfactory

operation of the equipment.

5. Support Equipment

Proposers were required to submit a Consolidated Support Equipment
List (CSEL) with Support Equipment Reccmmendation Data (SERD) for each
item of ATCA peculiar support equipment as a part of their proposal.
The subsequent XC-1Q contract Statement of Work required the contractor
to initiate ~onrscurring design and engineering effort for those items
listea only aftar e2ach SEXD had been apprcved by the Air Force, As
additional reguirements for peculiar support equipment are identified,

the contractor must submit a SERD for each item %o the Air Force and

obtain approval before detailed engineering design of the item can e

-

started.

86

Bl |




Y e N e e o e L T RS O

T e e X R At O ST S

The SERD requires documentation of a functional analysis, zdequate
engineering data for a complete technical description, level of maintea-
ance (organizational, Intermediate, or depot level), cost of ownership,
useful life, etc,, and., for the XC-10, a firm fixed price for development

.
aad produc+ion of the itsm. The most :troublesome problem for the con-
tractor is t5 establish a firm fixed price for a support equipment item
before the detailed engineering design has been started, particularly
where subcontractors are involved.

In commercial practices, the centractor may design and/or reccmmend
support equipment for the customer tut rarely does the contracter build
or buy support =2quipment. Commercial customers maintain their own
logistic support svstems and are responsible for the acquisition of their

own support =squipment.

6. Contract work 3reakdown Structure

The KC-10 is being produced on a common 2C-10 production lipe with
KC-10 modiZications being made cn-line. It is estimated that the XC-19
will be approximatelv 88 percent commoa with the DC-12-30F. DC-10 air-
craft are currenrly being oroduced at a rate of 41 aircraft per year, of

which two will te XC-10's. The acquisitiou contract requires a fontract

1Y)

Work Breaxdown Structura (CWBS) for reporting schedule periormance for
the XC-10. A worx bdreakdown structure is a product-orientad family tree
division of tasks which organizes, defines, and graphically displavs the

oroduct to be produced, as well as the work to be accomplished to achiere

o3
2

the specifiad product. From the CWBS, che contractcr must astablis

Program Master Schedule, an Engineering Mastar Milastone Schedule, and

TN e




JE— - g =y PP R A T I T D =]
et g 2 SR NI o AT TR RO T rn TRy k-

P S e R RV S LN O
LSRR

a First Article Preproduction Schedule for the XC-10. 1In view of the
production strategy where the KC-10's are intermixed with the production
of DC-10's, the difficulty arises in establishing a CWBS applied only

to the KC-10 aircraft which would 5e meaningful in reporcing schedule
performance. Although the manhours expended in premaring a CWBES for

the KC~1C were not specifically recorded, it was reported that an
extraordinary amount of kev personnel time was spent in developing CWBS
data as required by the CDRL. The CWBS which was submitted by the con-
tractor is not being used by tne Air Force for assessing XC-10 schedule
performance in deference to other information. Commercial custcmers do

not require such detailed scheduling information.
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PURCHASE AGREEMENT
hetween
McDONNELL DOUCLAS CORPORATION

DC-10 SERIES 30/40
INDEX
Article
DATE OF CONTRACT AND CONTRACTING PARTIES

1, SUBJECT MAITER OF SALE

2. PRICE

3. PAYMENT

4. CHANGES
5. DELIVERY

5, EXCUSABLE DELAY

~~1

. BUYER FURNISHED CR DESIGNATED EGUIPMENT

8. TAXES, CUSTOMS AND DUTIES

0

FEDERAL AVIATION ADMINISTRATICON APPROVAL

i0. DEMONSTRATION AND ACCEPTANCE FLIGHTS

11 INSPECTION AND ACCEPTANCE
12, AARRANTY AND SFRVICE LIFE PCLICY

INDEMNITY AGAINST PATENT INFRINGEMENT

=
w

15 INDEMNITY AGAINST PATEUT IHFRIVGEIMENT AMND
WARRANTIES FROM OTHER MANUFACTLRERS
15. TAMILTARIZATION AND FIELD SERVICE SUPPORT

156, SPARE P:RTS

)=
~

INSTRUCTIONS AND DATA
DOMESTIC

Exhibit 1
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INDEX (CONT.)

18.  ASSIGMMENT AND TRANSFER

19.  NOTICES AND REQUESTS

20.  APPLICABLE LAW, VARIANCES AND WAIVER
21. IDENTIFICATION OF MANUFACTUREK

22.  AUTHORITY

23. PUBLIC DISCLOSURE

EXHIBIT "A™ - DETAIL SPECIFICATION

e EXYI3IT "'B" - PACKING SHEET

o EXHIBIT "C" - AIRFRAME COMPONENTS

;:\

b EXHIBIT "D" ~ LANDING CEAR COMPONENTS

zf; EXHI3IT "E" - PARTS SALES GENERAL TERMS AGREEMENT

EXHIBIT "F'" ~ TRAINING SERVICES

5 5 EXHIBIT ""G" -~ TICHNICAL DATA AND DOCUMENTS
2 -,

=

P

Q
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The following are subjiects typiczally ~ove*eﬂ by Letcer Agreements to
Douglas commercial Purchase Agrzements

1. Performance Guarantzaes

Airlines often want guarantees that the aircraft will carry a full
payload on cartain missions.

2. Bank

ry

inancing

Many foreizn customers raquire ascistance in obtainirg export/import

%- bank financing and occasionally a domestic airline will requir

ks | assistance in arranging financing with banks,

%i . 3. Liquidated Damages Zor Unexcused Delivery Delavs

i . Certain airlines prefer to agree in advance as td penalties asso-
%; ciated with delavs that ars not 2xcused uander the excusable delay
.;: article of the Purchase Agresment.

Goverament Approval

o

A number of foreizn airlines are government owned and will fre-
quentlyv rzquire a provision In the Purchase Agreement ~iaking the
purchase condit.cnal until government approval is received.

5. Beocard of Direactors Approval

Foreign and demestic airlines occas-owa-;v require the purchase de
A conditioned cn aoard of Directors' aprroval subsequent to Purchase
. Agra2ement execution.
B
.
P 6. Fligzht Tast
S
34
% Douglas occasionally ragiires the use of one or mcr2 of the
k3 - - N . PR v - . .
& zircrafiv deing purchased by the buying airline fc snable it Zo
ol do flight tresting Zor certification jurposes,
‘:g,r
d 7. Trade-In of Used Aircraft
= Some airlines bdelieve it advisable to trade in used aircraft on
p. new alr::afc purchases. Tecasionailv Dougias will agree,
‘i;"
=

pae’
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COMMZIRCIAL 2ATA

The following items are furnished to airline cuscomers and are included
in the normal commercial price for a DC-10.

A, MANUALS AND PUBLICATIONS

Quantity
0 Mzintenance Manual —e=seermme —_—-1
o Illustraced Parcs Catalog —w—m—mmemmmo o 5
0 Structure Rerair Maaual -~————cmrmmmmem e 5
o Component Maintenance Manual —==—=-—-. et 5
o Flight Crew Operating Manual ~—-——-emmcmcmaeenn 1
0 Wiring Dizgram Manual ——--———mmmmmemm e 3
o Weight and Balance Maaual =—-—-meem—mccmmea 3
o Weight and Balance Supplemental Reporf —————=== 3
o Actual Weight and Balance Compliance Report --- 3
o YNondestructive Test Manual - ———— 3
o Service Bullet’as ————e———eee- - 6
o Illustrated Tool and Zguipmen: List§ —————=cnmw 5
o Ground Eguipment Manuals —--~—m——mmemem e - 6
B, ENGINEERING DOCUMENTATICN

o Specification List (Drawing Index) ~————=——-—u= 1
0 Aperture cards of all drawings including de-

tail, installation, and assembly of all parts - 1
o Drawings for all Douglas-designed

Specizl Tcols and Equipment ——mmemmem—m—ec——e—ene 1
¢ One cet of Douglas Crmmercial

rocess Standards (DPS) —=m—mmrmmmcmme e 1
o One set of Douglas Standards (D8) ———--——mmm 1
o One set of Douglas Material Specifl-

cations (DMS) --—-—- —— -— ——— 1
o Dratftipng Room Manual ——~—-——mm—m—mmmeee e 1

C. The ifclliowing data are required by the Air Force in
three copi.s each:

~

¢ Complete ATA Specification 200 ?rovisicning Data

o Alr TrawsaottaolTl‘" Manual

o Trout esHootlnc Instructions (FEFL/TAFI
o) P>wer Plant Buildup

o Cargo loading

o0 Flight Engineer's Reference Manual

o MEL Procedures Manual

o Vendor %arraaty Manual

o Maintenance Taciliiiss and Iquiomert Planning Manual
¢ Line/Dock Manual

o 7endor Compcaent Manuals

2 Douglas Service Magazine

o DC-190 Fliznt Magazine

hibit 3
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Develop a method of identifving and measurin
o &gl

in internal managemen ¢1latory requiresments spe i~
cations, pacxaging, marking, quality control prauctices and con-
tiguration management betweer ::e KC-10 program and common

coumercial practices.

The methodology develooed for the zonduct of the XC-10 case study
o identify data elements, collect data and deczrmine the cos:, schadule
and administrative Impact of Goverament impcsad requirements was used to
identifyv and measu.2 [ne differences detween the XC-10 program and

. commcn commercial practices. Specifically:

1. The prealiminary review and analvsis cf the XC-~10 acquisition

R b S R G At

-,

and logistics support contract teras aand provisions and statement of

rhrvrnn 1

rements which are not
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hose requirements consideved by the

researchers to have ter.tiz2l Impact on the YC-10 program were docu-

requirements not docu - Y as Zatz elements were consider:cd to be minor
differences detween XC .7 : | common commercial practices and raflected

~lose. 7 zerallel Setween the tw

T
a2
M

procedures tha
2. In the process of collsc “ng Zata, iInformation on commoa com-

mereial practicas was gathered wilth respect %o how the functisa would

have beea accompiished in the a2bsence of the Government Imposed require-

ment. Comparative analvses of typical :émmercial contracts and the

XC-10 contracts were conducted. The differsnces noted formed the

basis for data collection toward Jetermining differentisl impact in cost,

schedule and administration.
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3. The detailed analysis of data collected in raference to eacha
data element resulred in a determination of impact un the XC-10 prcgranm
which would not trave been incurred if the XC-10 had been acquired in
accordance with commen commercial practices. The impact identified was

.
based for the most part on additional internal management worklcad
necessary to comply with the Government imposed reguirements, It should
be pointed out that a anumber of the regulatory requirements cont.ined in
the XC-10 contracts are required by statute or Executive Order, making
compliance mandatory in commercial practices regardless of Inclusion in

the XC-10 contrsccs.

ry

The differences between the KC-10 program and common commercial

practices which have bYeen identified and measured are addressed through-

.

[

nut this repori. For rafsrenc

o
“n

¢ Treatment specifications and configuration management

including internal management procedures is included in Task 4.
e Packaging and marking ars addressed in Task 7.
s Quality Control Practices are not specifically zreated in this

repor: Imasnuch as the requirements for KC-10Q closely paral-

ieled commercial practices snd no discernible differences wers

noted.

©
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I
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-
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e Regulatory raquirements based on statute and =

are listed ia Zxhibat 3 to Task 1.
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TASK 5

It is recognized that the Air Force and Department of Defense
perform the ~cquisition and contracting function within a
national statutory znd policy environment. Hence, dased on
«he findings, recommendations and comclusions of the XC-10
prime contractor case study,sthe contractor shal. perform a
rigorous analysis of, and provide suggested revisions to,
appropriate Air Force/DOD policies, directives, regulations,
specifications, and requirements to facilitate their applica-
ticn within existing statutes and national policy.

The DOD procurement process has been utilized to an ever increas-
ing degree as the vehicle for the imposition of national policy, pri-

marily in the socio-economic area, through Federal statutes and Zxecutive

% :

§" Orders. As a result the number of terms and conditions of a DOD contract
éi continues to increase and selling to the DOD becomes more burdensome.

E:

gé} The DAR and its predecessci, the A3PR, were tailored to che acquisition
gf of military supplies and egquipment made to Military and Federal specifi-

cations. Very little, if any, consideration in the form of policy and

procedures was developed and Included for the acquisition of commercial

E,: rocedures
2

Ry

E which are appropris-e for commercial products are restricted to an

E arbifrary maximum expenditure of 510,000, which is also the threshold
N

%? furnishes a coumercial product or slightly modified commerc:al produc:t
(7~
& to the Governmenc Irom 2 commercial preduction line shsuld not be sub-

=
[s

products and commercial type products. Simpiified purchase p

above which many contract provisions become applicable.

This study revealed a need to racognize that a contractor who

jected to dufferent terms and conditions with respect tc the item being

purchased by DOD than it would be for the same items being purchased by

O
i

14




commercial customers. It further reveals a need to simplify DOD
contracts tarough the elimination of the wmany terms and provisions
which are self-deleting because of the circumstances o2f the purchase.
Revisions to the DAR to recognize these points, to define com-
.
mercial products and subcontracts, and to amend RFPs to provide biduer

inputs thereto are proposed as follows:

A. SOLICITATIONS OF 3IDS, PROPOSALS AND QUOTIATIONS

Thére is currently no provision in the DAR which encourages or
even alerts acquisition personnel to the desirability and benefits to
be gained oy submitting a draft of an RFP or RFQ to representatives
of an industry to solicit suggestions lor cost savings through the
identification of unnecessarily constraining svecifications or pro-
visions. Likewise, there is no guidance in the DAR with respecr tc
circumstzaces and conditions which permit and encourage offerors cn
RFPs/RFQs to propose ravisions and alternatives which will reflecc
their best business arrangements; thus offerors are reluctant to makas
recommendations for improvement because the acquisition climate does

not provide for them. Further, the DAR coverage on deviations from the

ot
[

DAR (1-109), despite its statad iatent not to stifle the development of

new techuiques or metheds of procurement, reguires such high lavels of

[44]

(8%

approval and such reporting requirements as to discourage any actions
which, although beneficial and mav improve the acquisition process
ana/or reduce cost, would require processinz dJeviation raquests.

The problem of structuring solizitaticns and purchase descriptions

to acquire the least total cost commercial products ard to achisve che
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best business arrangements iz accordance with the practices of the qar-
ketpiace is addressed in the draft of Federal Acquisicion Regulation (FAR)

1.2/

Part 11. The proposed FAR Par:t 11 would require '"Market Research and

Analysis" prior to davelopment of a solicitation to determine commercial
N

product availabilitv, distribution and support systems, and business

practices of the markecplace before Jdevelopment of the purchase descrip-

tion and sclizitation documents. It is proposed that the substance of

the FAR Part 11 requirement for 'Market Research and Analysis" as it is

|38 ]

outiined by the JFPP be included in DAR 2-201 and 3-501 for use wnen

cormmercial products are tc be acquirad.

(9 )

It is also proposed that DAR 3-301(L){3) Parz 1, Sectiom C, xxxiii

(currantly markaed reserved) be used to provide an cptional provisien

subeeaovially as follows:
"Offeror may propuse ravisions, Jeletions and/or additions
to any provisions and/or requirements of this RF? which will
represent offeror's dbest business arrangement, with complete
raticnale therefor, but without altering in any way the capa-
bility of the item to be acquired. Such suggest:d changes
will not render the offeror's proposal non-responsive

The D..R curreatly doz2s not contain ia Section 1, Part 2, De.ini-
tions, a definitiocn of a "Commerclal product” or a "Commercial type

oroduct.” DAR 3-807.7, dealing with adequate pri

0O
(163

cempetition, as-

tablishes the following 'crite:ia’” for a Commercial item,

1. Draft Federal Acquisition Regulation, Federal Register Vol. 44,
No. 190. September 28, 1979, Notice of aAvailabilitv and Request
{er Comment, 7A® Farts 10 and ii.
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A "Commercial tvpe lzem' is onlv raferred to in DAR 3-307.7 wich
respaect to whether the price is hased cn established catalog or market
prices of commercial items sold in substantial quantities to the genzral
public. In mawing a determination of whether to ragquire cost and

~

pricing data, DAR 3-807.: (e} provides:

""(3) A price may be coasidered to be 'based on' 2stablished
catalog or market price of commercial items scid in substantial
gquantities to the general public if the iter being purchased is
sufficiently similar to such a commercial item to permit th
difference between the prices of the items tu be identified

and justified without resort %o cost analysis."

DOD Directive 5000.37 dated 29 September 1978, Subject: Acquisi-
tion and Distribution of Commercial Products, contains the following

definition:

"Commercial, Off-the-Shelf {0TS) Produccs {also relerred to as
'Commercial products'). Proliucts in regular production s0ld in
substantial gquantities .o the general public aad/or industry at
established market or catalog prices.”

P

The Federal Acquisition Regulation (FaR) proposed by the OFPP

<3 includes thea following dafinitiomns:
3 . - " ] - .
< . "'Commercial Product' means an itam, material, comgonenk, sub-
= system or services available from stocx or regular production
that is sold to the puhlic at established catalog or market
- prices.”

"'Commercial Type Product’' means a commerciai product or
service that is modifiad with some Cove...ent-peculiar
phwwsical change or addition that is ctherwvise identified
differently frem its normal commercial counterparts.”

A need exists to recognize that Zcr Government acgquisition purposes ,
commercial products available from croduction and ccimmercial type pic-
ducts which cau be produced as part of commercial production should be
considerad 2cquivalents with respect to the applicability of centract

terms and piovisicas.

O
w
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It is rherefors propcsed to amend DAR Section 1 Part Z and DOD
Jirective 3000.37 s the OFPP definiticn and to reccmmend that the

term 'Commercizl type product' be supplemented as follows:
"A commerciel type product is considered to be a commercial
product with respect to pricd analysis and mandatory contract
provisions when the cost of the mcdifications/difference does
not exceed 35 percent of the price of the basic commercial
product."”

35 percent is a judgmental decision based on the DAR

tn

The figure o
criteria Zor exemption from the requirement t©o submit cost and pricing
data. DAR Manual ¥o. I, Chapter 84, states that if 53 or more percent

f a menufacturer's sales are at catalog or market price to the general

Q

public (45 perceat to the Government) cost and pricing data need not be
submitted to the DOD ccocmpcnent when 20D buys the item. It is furtherx
based on the JAR Section 3, Part 10, Contractors Weighted Average Share
in Cost Risk, winich provides as one of its objectives ""to minimize che
extent of Government centrol, inciuding controls sxercised through De-
partment of Defense prime contracts and subecontracts theraunder, thersby
reducing ccsts.” This concept provides that the DOD will no: question
the reasonableness of a contractor's incurred costs on D0D contracts
when the contractor's cost risk as determined b5y a weighted dollar
value by tyve of contract is 73 percent or grzater {23 percent no or
low risk). The 33 percent proposed is a mediazn betweea the 43 percent

of sales allowed %o che Government and the

thresholds of the two DOD techuiques.
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C. SUBCONTRACTS

The DAR, Section 1, Part 2, Definitior of Terms, does not define
a "subcontract.”" DAR Generzl Provision 7-102.1, Definitions, states
in subparagraph (c) that "except as providad in this contract, the terwm
-

'subcentract' includes but is not limited to purchase orders, changes

"

and/or modifications therato. Other definitions of the term are found

in various secticns and clauses of the DaR.

7-104.13 Renegotiation (Act. - par 103 g(l)). Subcontract mezns (1)
any purchase crder or agreement (including purchase orders or
agreements antedating the related prime or higher tier subcentract)
to perform all or any part of the work, or :to make or Zurnish any
materials required for the performance of any other contract or
subcontract, dut such tevm does not include any P.0. or agrezrent
to furnish office supplies.

7-104.15 Examination of Records bv Comptroller Gzneral. The tearm
"subcontract™ as used iIn this clause excludes (1) purchase orders
not exceeding 319,000 and (Z) subcontracts cor purchasa 2rders for
public atilities services at rates established for uniform appli-
cability to the general public.

7-104.23, 7-203.3, 7-402.8 Suybcontracts. As used i this clause, the
tera subcontract Iacludes but 1s not limitsd ¢o purchase orders,
changes and/or medifications thereto.

7-104.40 Competition in Subcontracting. The ceontractor shall select
subcontraczors (including suppliers) on a competitive dasis o the
maximum extant consistent with the objectives and requirements of

on.

che contra

8-101.2L Ternmina
Z-natract e
i-zo bv o)

s ~ Dafiniticn. Subcentract means any

e orime ceontract entered
actor, cz2lling for supp:iiss
2% zny one or more prime

tv. Subcontract means z2ny agreement or
en a contraccor and any person {in which the
and in the relationship of an amployer and
r the furn 151lng of supoliszs or services or Zor
rsonai property including lease arrangements,

100
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which, in whole or in part, ir necessary to the performance of any
one or more contracts; or (ii) under which any portion cf the con-
tractor's oblization under any cne or more contracts is performed,
urdertaken, or assumed.

DD-1140-1 Defense Subcontracting Program Revort. Combines subcontracts
with purchases including aetanSe portion of stock inventory and
indirect items.

Rscognizing that commercial products are normelly either manufac-

v

tured for off-the-shelf sala 1@ norinal Husiness routine, or for sale

- e
E- .

™

from regular production from stocks of raw materlal and in-process

- J

inventory not specifically pricured for any particular contract, the

general inference of the above definitions rhat the subcontract must be
in direct support cf the prime contract makes their application to the
purchase of commercial and commercial type products by the DOU appear
irappreopriate. Ccmmercial and cormercial type products being manufac-
tured for a DOD contract, incidental to and integrated with danufacturer's

regular producticn, should be considered as regular croduction. They are

supportad through ianventorv and should not be subizact to anyv distinction

o
0
..‘
L
e
®
o
0
o]
9
rt
v
<]
2
D
"y
o
e
[
o
O
3
('T
o

with respect to th Or purchase >rders

that sugport the production line beczuse iteas for a Government coniract

ars included. In order to clarifv the application of DCD contract re-

4]

uirements to subcontracts in the ~rocurement of commercial products

proposed to be defined in DAR 1-",1.32, the fsllowinz policy statement
concerning subcon:iracts Ior commercial and commercial type products is

proposed for an appropriat2 section »f the DAR:

Subcontract-Lommercial ?

roduct (see DAR 1--"(31.-32). Anv orders,
however dascribed, placed by a manufacturer with venders/suppliers
for parts and/or ccmponents used in the manufac:ure of a commercial
product or commercial =vpe product for sale from stock (off-tha-
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shelf) c¢r through regular production shall not be considered
subcontracts for the purpose ¢of flowing-down £o subcontractors
those conditions required to Le imposed cn subcontractors by
Government prime contracts.

D. GENERAL PROVISIONS

-

the standard General Provisicns required by law, Executive

e 3

Many o

[on]

C.aer, or imposed bv DCD in all Government contracts over 513,000 arz

¥

=]

of little if any benefit to the Government when included in contracts

for commegcially developed systems. Most of them ars irrelevant inas-
muct, as they cannct be applied ratroactively to products already procuced
(off-the-shelf) and they are difficzult to enforce when applied to pro-
ducts being produced ia regular production, only & portion of which is
purchased by the Government. These provisions, in the aggregate, create
a significant administrative burden to contractors who have deaveloped

and ar2 producing commercial systems using established commercial prac-

ices or tc coutracters providing logistics support integrated with

cr

ogistics suppe

1=
"
{

t for commercial counterparts. Reccgnizing that many

of the provisicas have the purpose of protecting the economic well-

m
3

being of the country, thev ars ineffec:zive in that ragard when applied
to the acquisition and logistics support of commercially developed

systems. Theilr inciusion in such contracts increases the Goveranent

and contractors cost of overhead as well as

Q.
’.4
ry
[14
0
cy
[¢]
[e]
1O}
ct
(0]
tl
e}
[8)
(o]
[e]
<
'.A
[ 9
)—l
3
[4¢]

or preoducing commercial svstens or products for the Government without
corresponding benefit,
It is proposed that DOD develop, znd publish in DAR Section VII,

a set of General Provisions tailored to contracts for acquisition aad

e
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2 logistics support of commerciallv developed, off-the-shelf systzms. The
) foilowing contract General 2rovisions zre proposed as :those basic clauses

ey

which should 5e requirad:!

Definitions. (DAR 7-103.1)

Inspecticn. (DAR 7-103.5

Pavments. {DAR 7-103.7)
Discounts. (DAR 7-103.14)

Officials Mot .c Bemefit. (DAR 7-103.19)

Covenant Against Contingent rszes. (DAR 7-193.20)

.0,

or
T.0.3. Destination. (DAR 7-104.71), and T.Q.2. Destination.
Evidencs of Shipment (DAR 7-104.75)

Changes. (DAR 7-103.2
—d L
-

Commercial 3:ills o>f Lading Covering T.2.3. Origin Shipments.
(DAR 7-103.23)

Pricine of Adiusrments. {DAR 7-103.28)
Rights in Data. (DAR 7-104.9)

Examinaticn of Raceords v the Jomvtroller Genmeral. (DAR T-104.15)

133
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Progress Paymencs. {(DAR 7-104.33)

TAM S woryted (R agr e e s

Interast. {(DAR 7-104.39)

Limitations of Liability. (DAR 7-104.45(])

Material Irspection and Receiving Report. (DAR 7-1.04.62)

-

F.0.3. CO:igin - Minimum Size of Shiprent. (DAR 7-104.72)

(LASIME »%,V\sa“h

-
=
Iy

Loading, Blocking and 3racing of Freight Clar Shirments. DAR 7-

104.74)

TR R

Notice of Radioactive Materials. (DAR 7-104.30)

7

£.0.3. COrizin ~ Governmeat B:ils of Loding and Mailing Iadicia.
(DAR 7-105.2)

Approval of Contract. (DAR 7-105.2)

Report of Shiprment. ‘DAR °-105.5%)

i
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TASK 7

If existing socio-eceonomic and environmental statutes,
policies, prohibit the economical purchase of -commercia en
should be identified. Where possible, recommendations shasll
velored to revise the iImplemeiting regulations without :hang
intent of the statutes. T2 canrnot be accomplished so s
explain whyv.

nd naticnal
items, they
be de-

ing the

tate and

[

(a9 ]

[&9

*
|
+

&l

[ 8

thi

The magnitude of Government purchases creates the opportunity for

mplementing selectad national policies. While the encrmity of Federal

dollars expended for gocods and services makes the srocurement process
(=]

an attractive vehicle Ior achieving social and economic gzoals, the ef-

Py

fectiveness in the purchase of commercisl products is perhaps overratad

since sales of commercial products to the Goverunment were estimated by

the Commission on Government Procurement o than two percent of

national commercial salss.

cr

This study analyzes clauses ions of .evisicns tha

area

within existing statutes and resgulaticns, without changiag the intent

rt
Ty
[¢]
2

of the statutes. This review of {C-10 acquisition and logistics

support coatracts resultad in 3% "socios~economic,

contractual provisions

environmental or naticnal policy"

impacting the purchase ~f commercial products in varying Zezrees.
Exhibit I contains the ahbreviated zi:tle of each clause, the ''ruot

source" raquiring the clause,
An explanacticn of
lvsis with cecnclusicens and

recommendations where appropriate

4 A7

re provided Zor each clause on =the Exhibit.

i05
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Procurenent becomes more costly aund time-consuming with the addition

of each new social, 2conomic, or anvironmental program. Wwhile the study

rr

contract refers to statutes and natic~nl policies cthat "prohibit" *he

sconomical purchase of commercial items, there Is no evidence that any
of these statutes or national policies "prohibit" eccrnomical purchase of
commercial items. However, the cost burden in extra time and money of
pursuing non-procurement obiactiver through the procurement procest is
patently significant even though these ccsts caanot be precisely meas-

ured or even meaningfully estimated.

[t

Most of these contractual provisioans stem Zrom national socio-

economic objectivea.; an

.
cr
-y
(1]
‘<
"
14
n
}-.‘
1
O
[nd

national policies haviug no direct
relationship to DOD military responsibilities. Tor example, nine of the
clauses pertair to a contracter’'s work force in regard to workiag condi-
tions, equal oppertunity, hiring of handicapped workers,

veterans, and safety and accident prevention. Four of the clauses

implement national policy foszering the defense industricl base. Other

.

Potential Application of the Service Contrect Act (Fixed Price)

The clause tirled as above is contained in the support contract
(Special Provision Number 19). The clause, and zuidance Zfor use, are
in DPC 78-1, 1Its purpose is to have the contractor warrant that con-—
tract prices do not include any allowance Zor contingent applicaticn

of the Service Comtract Act (SCA) to the contract. It further provides

that the contracting officer may unilateraliy iaplement application of

BRI W HE A, SN S REATTIA s e 1T e ua;&%

0
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5

the Act if requirad to Jo s0 by zppropriate authority; and that prices
will be adjusted in zccordance with the clause.
The statute, the Service Contract Act ~f 1965; guidance in DAK
22-101, 22-106, 12-100L to 12-1008; and the clause DAR 7-1903.41 "Service
N

Contract of 1963," apply to'....any contrac.: with the Federal Government,

is to furnish sarvices through the use of

[nd
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S
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P
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[g]
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v
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[
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[t
Q
n
P
I3
b
0
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service smplovees...." {DAR 12-1002.1{(i)). The Act provides that the
Secretary of Labor is authorized and directed tc administer and enforce
the Act. DOD hes no authority to relax or waive the clause.

If a determination is made that the Service Contract Ac: is appli-
zable to the logistics supporh contract the contracting cfficer will be
required to obtain 20L wage determinations for Douglas and for each sub-
contractor and suppliier involved. A renegotiation of the contract price
will be required with the consequent administrative costs to Douglas, its
subcontractore and sugpliers and the Air Force, in addition to a pcotential
in.rease in operation and naintenance costs Sor the logistics support
contract.

The Act would increase both tontract costs and administrative costs:

e The contracting officer must raque

n
-t
m
)
w

[45e]
[17]
N
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.
Q
s
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the Department of Labor on Standard Form 98. Each tvpe of
service nust be specifiad, the Location of the work o be doune
must e stated, and a copy of any collective dargaining agrea-
ment must be Zurnished if there is an incuwbent contractor,

e Tne mininmunm wvage determination tends tc be the '"average wage"
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eliminating the "below
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average'' wage rates Ior emplovees under the Act.

e The Departmeat of Labor wage determiunations do not recognize

emplovee profit-sharing as a part of wages or penefits.

¢ The contractor must grant the Goverament the righr to audit

<
his accounts.

e Administration of the Act adds significantly to overheac expense

for both the corntractor and the Government.

Application of the Act to a contractor or supplier who is doing
XC-10 component maintenance in a facility where the same ~omponent 1s
having maintenance performed for a commercial customer cc- ¢ create a
situation where the subcontractor may have to pay the worker doing wmain-
tenance on the XC-10 component different wages than the worker on' the
conpenent of the commercial customer.

If a determination is made that the Act applies to this contract,

(AN

a further determination needs to be made as to whether it will apply to
all the services to be performed or just to the maintenance services.

If the Act applies to the services requirad o provide full logistics

support, which includes the purchase 3f spars parts, z determination will
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The Act has a aumber of requirements that are implemenzad iIn the

clause. Each service empliovee must de paid not less than the minimum

™
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monetary wags, pLus iringe benefits, a5 d 2Cretary o

P4 - P

Labor. 1In any 2vent wages must not Se less than zhose specilie

[&Y
Q
ct
-y
[

i - - e Sr Nty g Ao e e 5 s S




>

3 e R

MR
8 NEEes
o *

S 1
-

TR i

)

b
73

-

T

v S~y
WIS PRY

o

oA

A3 TR

b

e sywros e —
RIS

3

P

e

LS

. .._L

g

Y . -

SV hasane SLaBRARSIE S bl - A St it
. YT TR TR TN VP vy~" v L J Sy 55~ 5 W 2 m“'?w':“—m; e s A R EX AUEVEL L I
SR S A A SO R S N N R Sk eSS B 2 R

Fair Lebor Standards Acc. Contracztors must nocify each smployee of

minimu. wages and {ringe densiits. Contractor must 1ot permit workin
conditions which are unsanizary or hazardous cr dangerous to the health
or safety of employess. Ccntracter must maintain detailed records of

payroil information oy name and address of employee for threse vears;

and if there is an applicable wage destermination, report wages for eact

clrss of employvee to the contracting oflice. The clause also incorporates

Py

by reference all Department of Lebor Interpretations of the Act. Exemp-

3

tions Zrom the Act

b

aciude work cene inder the Walsh-Healey Public

Contracts Act, comnen zarrizars s freight or perscanel, cowmunicztious,

public atilities, and othei na:rrowlv defined services. There no refer-

[N
1)

ence to evemption of Government procurement of services commonly purchasea

“r
"

by indus!

)

ility under the Act. Zxemption for

i

no flexi
common commercisl services might be discussed with OFPP? 2o see

is any possitilizy that the law might de amenaded. At t is time, the

W
g}
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nical Service Industries Is challenging the Act

tion's anti-inflation voluntary pay guoidelines.”

s Zguipment Manufacture
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s' Association
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~Sa

J has expressed concern for the rzasons axplained in the

- 1 . . -
.-..The 'pravailing' wage, 25 determined bv tha Departmen: »f
Labor, wou 2 presumablyv raflect the 2verage wags Ior anv parti-

cular j¢db classification ac issue.

Qur industry in gereral compensazas its emplovess bas upen a
nerit pay svstem. TF ractor nhas z meris
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walsh-llealev 2ublic Contracts Act
The ¢ a2use titlsd as above is contained in >doth the aircrafc and

support contrac:s (General Provisicn Number 15). Naither the statute

nor the clause contains any suvbeontract flow-dewn ca2quirements.

-

This statuce and the implementing DAR 12-502 make it mandatory to

include a provision in all Federal contracts over $10,000, including

those for commercial products. This provision relates to (i) representa=-

tions contractor is a regular in or manufacturer of

P Y
T 1

(ii) pavment oI ing minimum wage

rates, (iii) 8 hour day 40 hour week working limitations, (iv) minimum
age of emplcyees, znd (v) health and safety coaditions. The :lause re-
quires the contractor to comply with all representations and stipulations
required by the Walsh-Healey Act as well as all regulations issued there-
under by the Secretarw of Lazbor. Tha2 specifit requirements are not

identified in the clause. However,

DAR 12-602.3 suggests obtaining from

ey

the Labor Department a cop. of the publication entitled "Walsh~Healey

Public Contracts Act, Rulings and Interpretations."” This publication
is 31 pages long. It is over 14 years old and dces not contain the
jatest rulings and interpratations.,

<o

A 7-page amendment wac published in "Amendment

Regulation.'" The only sure way to ascertain cur

however, would be to sxamine the current Labor Depariment

e

on Walsh-Healey that are published in Chaptar 30 o

Federal Regulations (CFR),

e
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Tt is readily apparsnt from the above that the burden placed on

7

. -
9

contractors who are not experienced in contracting with the
Goverament is significzat, time ccnsuming, and not coaducive to promot-
ing competition. The added burden of compliance, however, is negligible

.
in the sense that nearly all contractors ave subject to the provisions
of the Fair Labor Standards Act (FLSA), and other laws enacted in racent
years relating to health and safety that apply regardless of whether
performance of a Zederal contract is invoived. These other iaws regulate
the same basic matters as Walsh-Healey, except with respect to eligibility
criteria (Manufacturer or regular dealer). Thus the Act has littie or no
practical effect, except for eligibility and as an enforcement tool
(possiblie default action) in administering the labor laws.

The administrative cost and burden torne by the Government Zar 2%~
ceeds thaf of the contractcr. Section XII of DAR covers Cootractor
Industric] Labor Relations. Part 6 is devoted entirely to walsh-tealey,
and contains several pages. In additicn to the DAR, details are con-
tained in Labor Department Regulaticas. Application of 2elicies and

proceduras emanating Zrom Walsh-Healey wichin DCD alone involve (i)

contract placement personunel (pre-award survevs/eligibility criteria,
insertion of claus~ in solicitations, obtaining eligidility certifi-

cations, etc.), aad {ii) contract admiristration perscnnel (surveillanmce
I

and enforcement). Thes~ twe functions ars sucporied by (i) iraining

programs, (ii) legal acvice, (iii) consultations with Labor Departuent

as well, Morsover, the Departaent of Labor {(DOL) maintairs a staff 2
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administer this and other labor laws, including responses to questiomns,
issuing regulatioms, rulings, and interpretations. eatc.

In considering the potential for exceptions, language in Section 9
of the Act provides it shail not apply to purchases of such items "as

~

may usually be bought in the open market...."

According to the DOL, for
purposes of this statute, this exemption applies only to emergency type
purchases where usual Goverament purchasing procedures are not followed.
This interpretation is based on the legislative history of the statute.
It seems tc contradict Labor Department interpretation of the Work Hours
and Safetv Standards Act which exempts contracts Zor items "bought in the

open market,"

i.e., commercial items. This inconsistency was discussed
with a Labor Department representative, who stated the apparent incen~
sistencies ars bdasad on the legisiative history of each Act; that the
intent of Congress in cach case is clear, and that there is no pessibility
that Labor would modify its interpretation.

Ac~ordingly, under present law, as interpreted by Labor, the czomtrac:
clause covering Waish-Healey is mandatory in all coantracts for commercial
oroducts over $10,000 except where negotiated u.der 10 USC 2304(a)(2) as
provided in 12-602.2.

Section % of the Act perm. s the Secretary of Labcr to make excep-
tions in specific cases "or otherwise when the public interest wouid be
servad thereby." A case night be made for an exception based on the
following consicderations:

1. The FLSA already prescribes rules on werking conditions that

czntrast is invoived.

$-a

would apply regardless of whether a Federa

)
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2. Occupational Safety and Health Act (OSHA) regulations imposed
on private industry (without Federal contracts) deal with health and

safety matters.

3. The only basic difference.in Walsh-Healey is the limit omn the
8 hour day. 3But if the contractor has entered into union agreements
pursuant to law that covers this, even that part of Walsh-Healey would
not apply.
4, Where the Government is purchasing off-the-shelf commeccial
items sold in substantial quantities to the general public:
a. It would be difficult to determine the impact of a Govern-
ment contract on the contractor's normal operations.

. The period during which the contract would be in force
would likely be short, particularly if items were shipped
from stock on a single delivery ccntract.

c. Enforcement would be difficult or impractical.
Such an exception need not be sought on the eligibility requirements

("manufacturar or regular dealer") of the Act since thers would probably

bility of an exception. This porticva of the law is not dup-

s

be no possi
licated elsewhere and undoubtedl; a change in the law itself would be
necessary.

With respect to the status of Zirms as "manufacturers'" or "regular

t

dealers' under the Act, accovding to the Department of Labor, the legis-

ity requirements were

[
[=
s

lacive history of zhe Act shows that these 2ligibi

imposed in 1935 to guard agaiast awards to "centract brokers' who weuld
2 =] b

I werk to nonunion "sweat shops." With improve-

Jat

in turn, subcontract a

cns over the past 40 years, it is

1=

meats in wages and working ccndit
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doubtful that new lzgislation councerning this eligibility criterioa

could be justified,

Recommendations:

1. Seek an exception pursuant to “Section 5 of the Act that would
preclude appiicabiliry to commercial products (see DAR 12-606 for
procedures).

2. Consult with tha Office of Federal Procurement Folicy (QFPP)
concerning the desirability of seeking repeal of the Act.

3. Initiate action to revise the clause to reflect the essential
requirements of Walsh-Healey; or, make reference in the clause to
specific sources where prospective offerors may ascertain their cbliga-

tions, if awarded a contract.

Equal Opportunity

The clause titled as above is contained in both the aircraft and
stpport contracts (General Provision Number 17). Tt is not required by
law. It is required by Executive Order 11246 of September 24, 1905, as
amended by Executive Order 11275 of October 13, 1967. Its purnose is
to enhance the cbjectives of the Civil Rights Act of 1964 in assuring
non~discrimination on the basis of race, color, religion, sex, or national
origin.

Under the EZxecutive Crder, the Jecretary of Labor may exempt certain
classes of contracts such as (i) those under a2 specified dollar amount,

and (ii) contracts for "standard commercial suppliss.” The Secretary of

Labor has exemptad prime and subcontrascts of 310,000 or less, unless the

-
'...l
n
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aggregate of awards to any one firm i1s likely to exceed $10,000 in any
12 month period. This is reflected in DAR 12-808. However, the sub-
contract flow~down limitation of $10,000 is not reflected in the DAR
contract clause. Thus, the clause z2ppears to be defective. Although
the Executive Order specifically authorized the Secretary of Labor to
exempt "standard commercial supplies,” he has not done so. A represent-
ative of the Labor Department has indicated there .s no record that this
exemption has ever been formally considered.

The basic difference betweer the Civil Rights Act (which applies
to industry regardless of Federal countracts) and the Executive Order lie
in the affirmative actions required under the Order, as reflected in the
clause. These actions include posting of notices, advertising, and fur-
aishing notices to labor uniocns. Also, the contractor must furnish any
information and reports that may be required by the Secretar of Labor.

These actions are not required of commercial product manufacturers

-
12
-

who do not sell to the Federal government. inallv, the prime contractor
is charged with enforcement responsibilities with respect to subcontract-~
ors, in such ways '"as the Secretary of Labor may direct.”

The burden imposed (except for subcontracting) is largelv a one-~
time matter-~the first time the clause impacts. Thereafter, the primary
impact cf the clause is implementation of the affirmative actzicn program
that is not required by the Civil Rights Act. The threat of termination
for default is always present. The Government cost and burden of en-
fercement of centract provisions is significart. A central orzanization

within the Department of Labcr, the Office of Federal Contract Compliamnce

P T R O BT pciamrn » e RN BTG
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Programs (OFCP}, is charged with nationwide enforcement responsibility
and a network of DOD Contractor Employment Compliance Offices (CECOs)
was established. Recently these functions have been consolidated
within the Labor Department. Visits to contractor's plants and com-
pliance reviews have a significant‘impact on contractor costs. Exten-

sive compliance review, enforcement, and reporting procedures have been

established.

Conclusions

1. The presen: clause does not appear to have exempted subcontracts
under $10,000 from the flow-down provisions, insofar as actions
required by the prime contractor are concerned. The guidelines in
DAR 12-808 and the requirements of the clause are ambiguous.

2. The clause forces the contractor to refer to rules, regulations,
or orders of the Secretary of Labor, with no indication as to whec:e
they are published, in order to determine whether any exemptions apply
to the flow-down requirzments.

3. The Executive Order provides specific autnority to the Secretary
of Labor to exempt commercial products.

5. DOD does not have the authority to relax cr modify the clause
except upon a determination by the Secretary of Defense that an award
without the clause is essential to the national security.

5. The nature of the requirement is such that the Department of
Labor would not likely look with favsr on removing requirements that
might create the impression of a change of policy cuncerning support

for civil rights programs.
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Recommendations:

1. Initiate Defense Acquisition Regulation Council (DARC) action to:

a. Clarify the prime contractor's obtligation with respect to flow~
down of clause requirements in subcontracts of less than $10,000. The
question is, does the lead-in lang&age of tle clause, coupled with the
requirements of paragraph (7), force the contractor to impose the clause
on all subcontractors, including those whose individual subcontracts are
less than $10,000?

b. Re;ise paragraph (7) of the clause either to identify the flow-

down erceptions or to state where a listing of the exceptions will be
found (e.g. DAR 12-808).
2. Initiate action to request the OFPP to seek a Secretarial Exemp-
tion (Labor), pursuant to Section 204 of Executive Orders 11246/11375
that would {(a) remove the requirement for inclusion of the clause in
contracts for commercial products, or, (b) remove the requirement for
flow-down in subcontracts for commercial products.

Utilization of Labor Surplus Area Councerns; and
Labor Surplus Area Subcontracting Program

The two clauses titled as above are .ontaired in both the aircraft
and support contracts (General Provisions Numbers 43 and 44). While
there is a statutory requirement for giving priority "to the awarding of
contracts and the placement of subcontracts' to labor surplus area con~
cerns, the statute does not specify the use of a contract clause. It is
necessary to use a clause to give 2ifect to the statute. This require-

ment was euasztad in Public Law 95-39 of August 4, 1977, as an amendment

to the Small Business Act (see 3jection 13(d) attached).
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Defense Manpower Policy DMP-4A of October 27, 1977, issued by the
Federal Preparedness Agency (formerly the Office of Emergency Planning)
implemented Public Law 95-89. The coverage in the Predecessor Order

(DMP~4) was not changed with respeqt to subcontracting policy. The

policy continues to be "the encouragement of the award of subcontracts"
to labor surplus area concerns. The policy guidelines in DAR 1-805 and
the clauses in DAR 7-104.20(a) and (b) were developed orn a Government-

wide concensus basis by the Armed Services Procurement Regulation Com-

mittee and the Federal Procurement Regulaticn Staff, under the auspices
of the Surplus Manpower Committee,

The "utilization" clause calls for best efforts to place subcon~
tracts in labor surplus areas. If this clause were literally complied
with, it would be quite burdensome. Full compliance would require a
constant updating of identified areas of labor surplus, as determined
and published from time to time by the DOL. While no study can be found
of the extent of compliance effectiveness in channeling work into labor
surplus areas, it is believed unlikely that this zlause has any effective
impact or value ia achieving objectives. This clause is required in
all confracts of more than $1C,000 with few exceptions. It contains no

subcontract flow-down requirements.

The Subcoutracting Program clause imposes significant burden beyond

3 that in the Utilization Clause discussed above. Ia adcition to designat-
%{ ing a company official to manage the program, the contractor must main-
y: tain special records of procedvres adopted to comply. This clause is

'; required in all prime contracts over $500,000 which offer substantial

4
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subcontracting possibilities, Flow-down of the same clause is required
in all subcontracts over $500,000 that offer substantizl subcontracting
opportunities,

The "Maybank Amendment" precludes the use of DOD appropriated funds

-

"for the payment of a price differential on contracts hereafter made for

' This provision has

the purpose of relieving economic distractions.’
appeared in the Armed Forces DOD Appropriation Act for many years.

(See Section 824 of Title VIIL, P.L. 95-457, of DOD Appropriation Act

of 1979.) Accordingly, DOD cannot consent to payment of price differ-
entials in regquiring prime contractors to make set-asides or otherwise
shift subcontracts to labor surplus area concerns. Since there is no
financial motivation to subcontract to labor surplus areas, it is
unlikely that the "subcontracting program' clause is any more effective
than the "utilization” clause in achieving objectives.

The statutovy revision of August 4, 1977 (P.L. 95-89) states that
priority shall be given to the awarding of contracts and the pldcement
of subcontracts to concerns "which shall perform a substantial propor-
tion of the production on those contracts within labor surplus areas..."
Vith respect to commercial ofi-the-shelf products, or commen commercial
components and parts used in both commercial and medified commercial end

items, it is most unlikely that those components and parts will be pro-

duced specifically for a Government prime or subcontract.

Conclusions:
1. The "utilization" and the "subcontracting prcgram" clauses are

burdensome to both contractors and the Government.

120
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2. Both clauses are cousidered ineffective in achieving objectives and,
therefore, are wasteful.

3. These clauses compete with the small business and minority business
clauses as to emphasis and use of resources in implementation of subcon-~
tracting programs (i.e., you get more brownie points for awards to small
business and minority business enterprises since prime contractor reports
of awards are required in these twc areas, not on awards to labor surplus
area firms, except in the case of set-asides for those firms).

4, Our interpretation that P.L. 95-89 is not applicable to purchases

of off-the-shelf commercial products supplied under prime contracts or

subcontracts is considered consistent with the language and apparent

intent of the law.

Recommendations:
1. Initiate a survey or study within DOD to ascertain vhether these
clauses are effective in implementing national policy; or in the alter-
native, consult with knowledgeable industry and Governzment contract ad-
ministraticn persouwnel tc the sa. 2 ernd.
2. If the above conclusions are reasonably supportable, present the
issue for consideration by the DOD representative on the Surplus Man-
power Comnittee, with a view towards submitting to the OF?P a recom-
mendation for:

{a) Canceliation of these two =slauses;

(b) Exemption of cont*-~ts for commercial products from application

of either or both clausas; or, at least

(¢) Elimination of the flow-down requirements of the "subcontracting
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program” clause from application in contracts for commercial

products.

Clean Air and Water

The clause titled as above is contained in both the aircraft and
support contract: (General Provision Number 91). Neither of the per-
tinent statutes (Clean Air Act, 42 USC 1857; Federal Water Pollution
Control Act, 33 USC 9251) requires the use of a contract clause. How-
ever, they both prohibit contract awards to known viclators.

Executive Order 11738 (September 10, 1973) requires the use of a
contract clause having the effect of precluding performance of any or
all of the vork required in a facility designated by the Environmental
Protection Agency (EPA) as a violator. However, it is questionable
that the Executive Order requires a flow-down of the clause to second
tier subcontractors. The clause itself is requiied in all contracts
over $100,000 and in all subcentracts (any tier) over $100,000.

The Executive Order also provides that whers '"...the paramount
interest of the United States so requires...," exemptions of contracts
or classes of contracts mav be made by the head of a Federal agency
for certain periods of time. Reports to Congress of such exemptiomns
are required. The essential elements of the published clause are re-
quired by regulations issued by EPA.

The essence of the clause is an agreement by the contraztor (or
subcontractor) that he will (i) comply with Federal laws o& clean air
and water, {(ii) insert the clause in all subcontracts over $100,000,

and (iii) not award subcontracts in any amount if any of the work is

o TR IR ML S,
R
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to be done in facilities on EPA's published list of violators. Thus,
the clause is used by the Government as an enforcement tool through
threat of default, and threat of withholding awards from violators.
Accordirgly, the only burdem impact by the clause, beyond that
already required by law, is to kee; abreast of the EPA violators list

and make sure no awards are improperly made, and to include the flow-

down clause in all subcontracts over $100,000.

Conclusions:

1. The use of the countract clause as an enforcement tool (tbreat of
default) is not likely to be any more effective than total reliance

on eniorcement of the law outside the contract. Thus, its value is
considered negligible.

2. The contractor's additional burden of compliance due to the clause
is considered minor. However, the cumulative burden of complying with
this clause and other socio-economi: reguirements becomes more and more
significant as additional requirements are ad-ed.

3. There is a degree of burden to the Government in applying the
policy and using the clause as prescribed. As in the case of the con-
tractor, the cumulative effect of imposing numerous sccio-economic
requirements takes on added significance.

4, DOD has no authority t» relax or delete the requirement except in
any contract for one year where a Secretarial Determination‘is made

t

that it would be "...the paramount interest of the United States." Any

class exception would require prior consultation with EPA.




LRSS Sy ’v;w' oty

Recommendation:

That action be initiated to revise the regulation, to eliminate the
subcontract flow-down requirements of the clause, regardiess uf dollar
amount, at least insofar as the clause is included iit contracts for

-

commercial products. This would require EPA and OFPP approval.

Required Source for Jewel Bearings and Related Items

The clause titled as above is contained in both the KC-10 acquisa-
tion and logistics support contraéts (General Provision Number 58).

There 1s no requirement for this contract clause by reason of a
statute, Executive Order, or regulation of any civilian agency. The
Department of Defense has the unilateral authority to remove or modify
the requirements contained in DAR 1-2207.2 and 70104.37 for required
sources for jewel bearings and related items. Confirmation of this
view was obtained in discussions with officials of the DOD, the Office
of Defense Mobilization (ODM), and the Federal Preparedness Agency of
General Services Administration (GSA), successor to the O0ffice of
Emergency Planning (OEP).

The Government-owned facility at Rolla. North Dakota, the William
Langer Plant, is the only source in North America with the capability
of manufacturing jewel bearings in large quantities. As part of the
U.S. industrial mobilization base, it was established in 1951 to avoid
a dangerous dependence on foreign sources of supply in the event of a
future war. During the initial years of "its existence the ;lant was
directly subsidized by the military departments and the jewel bearings

produced were delivered tc the Strategic and Critical Materials

124
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Stockpile. It was discovered after several years that there was a high
rate of obsolescence in the bearings being scockpiled. Military con-
tractors and subcontractors seemed to be constantly changing the dimen~
sional sizes and configurations of the bearings used by them and, con-
sequently, the bearings being made at the Langer plant had no current
military applications.

To correct this situation, ODM requested the DOD to charnel mili-
tary contractors' current purchases of jewel bearings to that plant and
to require that tnose bearings be used in military products. As a
result, DAR 1~2207.2 was publiished which requires contractors to purchase
jewel bearings from the Langer plant to mee: military requirements
although it does net clearly require the conrractor to incorperate the
bearings in the products delivered to the Government. The purpose of
DAR 1-2207.2, however, is to insure that the Langer Plant maintains a
capability to manufacture the kinds, sizes and types cf jewel bearings
necded for military products and that anv problems with the quality be
prcaptly disclosed. An additional advantage is the lowered jewel
bearing production costs stemming Srom the larger volume of business
at the plant generatel by militaiy contractors. Application of the
policy was extended to other Government agencies through the Federal
Procurement Regulation which, incidentally, clearly requires purchase
and use of the Langer Plant jewal bearings.

The required DAP. 7-104.37 clause in rontracts for the acquisition

of commercial products crea*es a burden on the contractor with respect

to ofi-the-shelf items or items being procured for the Government from

a ccmercial production line. The burden relates to:

[
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1. A certificate of intended use of jewel beaiings which must
accompany contractor's proposals,

2. Identification of components containing jewel bearings and
related items, .

3. Subcontract flow-down requirement unless the contracting
officer has positive knowledge that components do not coatain jewel
bearings or related items.

4. Placement of special crders with the Government-directed
source for bearings to be used in components for delivery to the Gov-
ernment and orders with the contractor's source of supply for bearings
to be used in compouents for delivery to commercial customers.

5. HNegotiating a contract price adjustment if the Government
source cannot meet the bearing requirements.

6. Tracking the bearings thrcugh the production process with
appropriate records to assure that the components to be delivered to
the Goverament contain the Langer plant bearings, if use cf those bear-

ings is required.

Conclusion:

In view of the administrative burden of contract compliance and
the impracticability of using Langer plawut bearings for commercial
components, an exemption from DAR 1-2207.2 and 7-104.37 for the ac-

quisition of commercial products would be appropriate.

126
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Recommendations:

1. Initiate action to revise DAR 1-2207.2 and 7-104.37, in concert
with GSA (FPR) and OFPP (FAR), to make it inapplicable to the acquisi-
tion of commercisl products. .

2. Initiate action to clarify DAR 1-2207.2 and 7-104.37. concerning

required use of Langer plant jewel bearings in components dewveloped for

military use.

Required Sources for Miniature and Instrument Ball Bearings

The clause titled as above is contained in both the KC-10 acquisi-
tion and logistics support cont.acts (General Provision Number 59). It
is not required by law or Executive Order.

DOD imposed this requirement to assure the continued existence of
a domestic industrial base necessary for national defense. The require-~
ment differs from the jewel bearing requirement ian that (i) an excep-
tion is provided for purchases of standard commercial items other than
those which are intended for use as components or subassemblies of
defense equipment or systems or, for purchases of the bearing as an end
item, and (ii) the requiremenc to use the bearings in defense equipment
or systems may be waived under certain conditions although it is required
that a like number and type of bearings be purchased freom domestic
sources for other uses. The requirement is applicable only to DOD.

For the acquisition of commercially developed systems for defense
use whose components incorporate miniature or instrument ball hearings,

the requirad DAR 7-104.38 clause creates an administrative burden on

the contractor ard subcsontracrer. The contractor must identify all
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compenents containing designated ball bearings, flow-down the requirement
to all subconiractors unless the Contracting Officer has positive knowl-
edge that the component does not contain miniature or instrument ball
bearings, and track the bearings with appropriate records through the
production process to assure that ;hose components to be delivered to

the Goverament contain the bearings procured from é domestic source,
unless use has been waived by the Contracting Officer.

Where the components already include the designated ball bearings
procured féom domestic sources, theve is still the administrative burden
of processing the contract clause and flow-down to subcontractors.

Where the components include the designated ball bearings procured from
foreign sources, the contractor or subcontractor must order like bear-
ings from a domestic source for componencs to be delivered to the
Government and track component production to agsure incornoration of

those bearings.

Conclusions:

1. Although it is understood that DOD recently completed a study
which verified the need to continue the present policy, the validity
of this requirement for the purchase of commercial off~the-shelf com~
penents or for components being produced on a commercial production
line is nor evident.

2. The exemptlion for standard commercial icems does not apply to
the acquisition of the XC-~10 -

3. Significant administrative burden could be avoided if DAR /-104.38

were not reyuired for the acquisition of commerciai products which are

not now exempt.
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Recommendation:

Ascertain the impact on the domestic industrial base if the re-
quirement of the DAR 7-104.38 was waived for the acquisition of commer-
cial products containing miniature and instrument ball bearings which

are not now exempt and if the impact is acceptable, revise the DAR

accordingly.

Required Sourzes for Precision Components for Mechanical Time Devices

The clause titled as above is contained in botn the KC-10 acquisi-
tion and logistics support contracts (Gemeral Prevision Number 98).
There is no requirement for this clause by reason of a statute, Executive
Order, or regulation of amy civilian agency. The Department of Defense
has the authority to remove or modify the requirenments coatained in RAR
1-2207.4 and 7-104.46.

This requirement was imposed by DOD to assure the continued exist-
ence of a domestic inddustrial bass necessary for national defense. It
is essencrially the same in scope, intent, and procerdural aspects as the
requirement for using domestic sources for miniature and instrumeat ball
bearings. Its application is also limited to DOD.

It will be noted that the policy applies only to those precision
components included in items under specified Federal Supply (FS)
classes. All are identified with non~-commercial ammunition programs
except aircraft clocks in FS Class 6643. For the acquisition of com-
mercially developed systems that incorpofate aircraft clocks, the
administrative burden of DAR 7-104.46 is the same as that for DAR
7-104.38, Miniature and Instrument 3Ball Bearings, i.e._ in processing

the contract clause and flow~down to subcoatractors.
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Conclusions:

1, Although the recent DCD study alse verified the need to continue
requiring this clause, the validity of the requirement for the purchase
of commercial precducts is not evident.

2, The exemption for standard c;mmercial items does not apply to the
acquisition of the KC-10.

3. Significant administrative !urden could be avoided if DAR 7-104.46

were nct required for the acquisition of commercial products wihich are

not ncw exampt.

Recommendation:

Ascertain the impact on the domestic industrial base if the re-
quirement of DAR 7-104.46 were waived for the acquisition of commercial
products containing aircraft clocks which ara not now exempt, and if

the impact is acceptable revise the DAR accordingly.

Preference for Domestic Specialty Metais (Major Programs)

The clause titled as above is contained in borh the aircraft and

support contracts (General Provision Number 84). This requirement is

ﬁé' imposed by provisions of annual DOD Appropriations Acts which prohibit
i? the use of appropriated funds tc acquire foreign specialty metals or
s

i; products containing them. While the Act does not specify the use of
2

%; a clause, this is clearly necessary to implement the law.

%? This requirement was imposed by the Congress in order to protect
gi domestic specialty metals producers from foreign competition. Prime
.

contracts under $10,000 are exempt under the statute. This 1s reflected

A D

mr\“Wm-m-aw‘ [PETRN

130

N7 T8 A LAt

e
ARYIA




¥

Pt

WL AR AN e W

IR T A A T SR (TR IR R 2

in DAR 6-303. The statute also provides exceptions tc this requirement
(for specialty metals and other items, including focd, wool, clothing,
etc.) where the items (i) are purchased outside the United States to
support combat operatisrs, or (ii) are emergency purchases, as well as
other exceptions clear'y not appli;able to this contract. For specialty
metals alone, an exception is provided where necessary to meet interna-
tional agreements and to further standardization and interoperability
requirements within NATO.

Notwithstanding t..e $10,000 exemption in 6-303, the body of the
clause in DAR 7-104.93 requires flow-down of the clause in all purchase
orders and subcontracts regardless of dollar amount. It would appear
that this flow-down requirement should be limited to purchase orders
and subcontracts over $10,000, as in the case of prime contract awards.

An adverse impact on cost is indicated in that the contractor must:

(i) identify every part or component that consists of or
contains specialtv metals;

(ii) establish whether those parts or components zre available
from U.S. "melt" sources;

(iii) insert a flow-down clause requiring U.S. '"melt" specialty
metals in every purchase order or subcontract {including
small purchases) involving specialty metal products.

Where domestic "melt" sources are not available, a Secretarial determin-
ation is required to that effect before foreign source metals can te

acquired unless there is an international agreement to further standard-

ization and interchangeability.
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The quantity and cost of specialty metals required to perform the
KC-10 contract or of those contained in comparable commercial items
are unknown. In one instance, the KC-10 engine subcontractor, General
Electric Co., is purchasing specialty metals outside of the United

States. The General Electric Co., with DOD concurrence, considers
nrocurement of specialty metals from cou;tries with which DOD has a
Memorandum of Understanding that expresses an intention to increase
procurement of standard or interoperable equipment, as being exempt
from the clause and the annual DOD Appropriations Act.

DOD estimates its requirements for specialty metals (direct pur-
chase and incorporated in end items) at less than 4% of the total U.S.
market.

DOD has made many efforts and legislative proposals to cause the

Congress to eliminate or modify this statutory requirement, particu-

larly as to flow-down, without success.

Conclusions:

1. The cost and burden of implementation is considered significant
and out of proportion to renefits derived.

2, The contract clause, as presently worded, provides no exemption
for subcontracts under $10,000, which appears contrary co intent.

3. These requicements are not imposed on Federal agencies other than
DOD.

4, DOD does not have the authority to relax present requirements, in-

cluding flow-down.
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Recommendations:

1. That estimates be developed on the portion of the DOD requirements
for specialty metals that are found in commercial products that DOD ac-
quires (end items and components) (i.e., percentages for commercial
products within DOD's 4% requirements share of the total U.S. market.)
2. On the basis of information developed under 1. above and of imple-
mentation impact data, initiate action leading to a relaxation with the
appropriate Congressioral Committees, or failing in that, to a legisla-
tive proposal for revising future DOD Appropriation Acts, so as to
exempt commercial prccucts and/or commercial components from these
requirements.

3. Or, initiate action through OFPP to amend the clause so that flow-

down provisions are not applicable to subcontracts under $10.00C.

Buy American Act

The clause is contained in both the aircraft and support contracts
(General Provision Number 27). The clause s considered necessary to
implement the provisions of the Buy American Act of 1933. Since the
KC~10 is clearly a domestic end product as defined in the clause, the
Buy American Act clause in the aircraft contract is, in effect, self-
deleting. The Act requires that the Goverament give preferrnce to
domestic source end products to meet its needs. There are several
exemptions. The burden of compliance is largely borne by tbe Government
in the acquisition process. The burden 6n contractors is relatively

insignificant since they would generally know whether their products

are domestic end products.
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One potential difficulty arises in the KC-10 program, and may be
continuously arising in the acquisition of commercial products, witn
regard to the use of foreign components or parts in the support of a
"domestic source end product." Where repiacement or repair parts are
needed, an 1issue arises as to whether they can or should be acquired
from the original manufacturing source. An "automatic' exception to the
Buy American Act is provided in DAR 7-102.2(c) (i) that may have been
relied upon in excepting certain products from the Act. The provisions
of DAR 1-313 Procurement of Parts must be met to meet the criteria.

While no impact on the logistics support of the KC-10 is presently
foreszen, the language in DAR 1-313 might well be construed to preclude
the sole source acquisition of foreign parts which are commercial or
which have commercial equivalents readily available in the U.S. market-
place. 1If so interpreted, this could have a significant adverse cost
impact in situations where the contractor is providing logistics support
through a distribution system that is meeting the combined needs of both
Government and commercial customers.

DOD has no authority to unilaterally exempt replacement and repair
parts for commercial products from the Act except for nonavailability

of U.S. sources.

Recommendation:

Request a review by OF2P of the present DAR exceptions (6-103.2(c¢)
(1) and 1-313) in respect to the objectives of the Buy American Act
with a view to expandirg the exceptions to include all foreign parts

incorporated in domestic source end items that are commercial products
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and when a contractor provides commercial support to both Government anc

commercial customers.

Duty-Free Entry - Canadian Supplies

The clause titled as above iS contained in both the aircrait and
support contracts (Gereral Provision Number 52). This clause implements
policies established to enhance economic cooperation with Csénada in
the interest of continental defense and U.S./Canada production sharing
agreementé. The policies, procedures and prescribed clauses further
U.S./Canadian agreemernts that preclude unilataral 00D elimination, or
major revision, withouat mcdifying those agreements. The policy provides
for:

1. Treating oifers from Canadian firms in the contracting process
the same as offers from U.S. {irms, as regards evaluvation of bids or

U]

proposals with applicable duty excluded for "listed" items and included

"unlisted" items.

for
2. Waiving application of the Buy American Act to purchases from
Canadian firms (Blanket Secretarial determination under the "public
interest" authority of the Act).
Application of this clause to a contract requires an effort to be
made to identify those supplies that are to be impcrted from Canada,
and where there are such supplies, to assure that no duty is included
in prices quoted; to sbtain duty-free eqﬁry certificates; and to include
flow-down provisions i.. subcontracts over $2,500.

There are also certain Government costs associated with the pre-~

scribed policy and procedure. These costs relate to training, insertion
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of the clause, enforcement of the clause, and issuance of duty-free
entry certificates. However, there is a fall-out benefit to the Air
Force in the form of savings of Air Force appropriations that would
otherwise be spent to cover the co§ts of import duty contained in
contract prices.

The clause is used in all COD contracts for end items included ir
Departmental "lists" (see DAR 6-605 and 6-103.5(a)). It is also uced in
contracts for unlisted end items where listed items will be incorporated
as components of unlisted items.

An exception to inclusion of the clause in the prime contract is
provided where ic¢ is ''reasonably certain that no supplies will be
imported from Canada in excess of $2,500 by the contractor or any first

' However, the clause language coutains a

or lower tier subcontractor.'
mandatory subcontract flow-down provision covering "all subcoatracts for
supplies hereunder that exceed $2,500."

Another exception is provided in the clau--~ -;ith respect to identi-
cal supplies used by the contractor in connection with his commercial

business where it is not economical or feasible to identify zhe duty-free

imports with specific Government requirements.

Recommendation:

Initiate action to cause the revision of wue first sentence in
paragraph (h) of clause DAR 7-104.32 by adding the material shown in
brackets:

"(h) The Contractor agrees to insert the substance of this

clause, including the pacagraph (h), in all subcontracts for
supplies hereunder that exceed $2,500 [except where the contractor
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or subcontractor is reasonably certain that no supplies will
be imported from Canada by the particular subcontractor fov
use in connection with the centract performance.] "

Preference for United States Flag Air Carrier=

The use of U.S. flag air carrlers by contractors and subcontrac-
tors is required by Public Law 93-623 where air transportaticn of per-
sonnel or property outside the U.S. is contemplated in Federzl contract
performance. The clauce is not contained in the aircraft contract.

Although DOD did not object to this legislation prior to its en-
actment, neither did it sponsor or promote its passage. It was promoted
by private airline organizations as a means of reducing competition
from foreign carriers. The burden impact of this clause ig minimal in
terms of compliance. Once procedures are estyblished to assure use of
U.S. carriers, the only remaining adminiscrative burden is the execution
of nonavailability certificates where it is necessary to use foreign
carriers. The flow~down f{zature is mandatory where ailr transportation
of passengers or proparty may be performed by swucontractors outside
the U.S. DOD has no authority to grant deviation either on a one-cime
or blanket tasis. This clause causes comonlications if foreign subcon-
tractors are required to comply with the law of their country requiring
them to use carriers of their own country when shipping subcontracted
1tems to the 7.S.

Any adverse impact would no: likely be sufficient to justify a DOD
proposal to repeal the law, particularly.in view of "balance of paymeuts’
advantage. Recent legislation to de-regulate the airlines, however, may

indicate that the present climate would favor repeal. Another factor
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favoring repeal is the fact that foreign airlines are significant buyers

of the DC-10 and other U.S. commercial aircraft.

Recommendation:
Discuss with OFPP, and proceed on basis of the extent of their
support to sesk repeal; or, at least seek relaxation of the clause for

purchase of commercial products.

Affirmative Action for Handicapped Workers

The clausge is contained in both the aircraft and support contracts
(General Provision paragraph 5 of the aircraft contract, and paragraph
7 of the support contract).

The Rehabilitation Act of 1973 requires that every Federal contract
and subcontract of more than $2,500 shall contain 2 provision requiring
affirmative action in the employment of qualif:ied handicapped indi~
viduals. The requirement involves flow~down in all subcuntracts over
$2,500; filing quarterly reports; listing of openings; maint=znance of
special records; post.ng of notices; and notices to labor unions. The
effectiveness of the clause in achieving objectives is not readily
measureable, ner are the ccsts of compliance. There do not appear to
be any direct benefits to the Air Force. By Executive Order, the clause
is under the authority of the Secretary of Labor. DOD has no authority
to relax the clause requirements except in a case-by-case basis in the
national interest. .

Compliance with the clause is burdensome and .t cannot likely

be demonstrated that the clause has not been :orthwhile in achieving
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objectives. However, any effort to modify requirements to reduce the

impact ou costs of commercial products would not likely be successful.

Recommendation:

Initiate action tc remove the‘requirement to include Lhe clsuse in
centracts for comnercial off-the-shelf products. Alternatively, seek
to remove the fliow-down requirements in subcontracts, or, at least sig-
nificantly increase the dollar exgmption.

Affirmative Action fcr Disabled Veteraus
and Veterans of the Vietnam Era

The ¢l use ’s contained in both the aiicrra:t and support contracts
(General Provision, paragrapk 9 of the aircraft contract and paragraph 6
of support contract). All contracts and subcontracts for persona:
property in excess of $10,000 are required by law tc contain a clause
covering affirmative actions to employ and advance qualified disabled
veterans and veterans of the Vietnam £ra.

While the statute does not contain all of the requirements included
in the clause, it specifically requires "affirmative action" to employ
vaterans and a reporting of openings to the local employment service
office. The clause itself, as it appears in DAR 7-103.27, is identical
to the mandatory clause published by the Secrotary of Labor pursuant tec
authority delegated by the President under Executive Order. Thus no
changes may be made without approval of the Secretary of Labor. However,
the Secretary of Defense with the concurgence of the Department of Labor
may waive use of the ciause in any comtract, subcoatract, or groups of
those contracts, where it is in the national interest, as outlined in
DAR 12-1402(d).
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This is one of the more burdensome socio-economic clauses in view
of the affirmative actions required, including:

a. Flowing down the requirements in all subcontracts over $10,000.

b. Filing quartarly reports. .

c. Listing of openings.

d. Maintenance of special records.

e. Posting of notices.

£. Nogices to labor unioms.

The value of this clause in achieving objectives cannot readily be
measured. Undoubtedly it has had good effects in terms of hirings and
promotions. But whethar the benefits exceed the cost is conjectural.
In any event, the Congress has determined that a need exists, and that
the Government has a special obligation, to maximize assistance to dis-
abled and Vietnam Era veterans. Theres are also probable indirect
bei.efits to AF and DOD missions in eniistment programs because of
Government interest in providing employment assistance to veterans. For
these reasons and the political aspects, the approval of any waivers or
clause modifications is unlikely unless it can be shown clearly that tne
rights conferred would not be diminished.

DOD has no autherity to eliminate or relax the requirements of the

clause without the concurrence of the Department of Labor.

Recommendation:

-

Consider seeking a blanket exception concerning ccmmercial cff-
the~-shelf products, or eliminating the flow-down requirements in such

contracts.
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Utilization of Small Business Concerns; and
Small Business Subcontracting Program

These tto clause=z are contained in both the aircrai: and suppurt
contracts {General Provisioms Numbers 37 and 38.) At the time tchese
contracts were executed, the Small Business Act did not contain an
explicit requirement for contract clauses, but proper implementation
necessitated their inclusion.

The Utilization clause is necessary in all contracts over $10,000,
without fléw—down requirements. The Subcontracting Program clause is
required generally in all prime contracts over $500,000 where sub-—
contract opportunities exist. Flow-down of the clause is required in
all subcontracts over $500,000 where subcontracting opportunities exist.

The Small Business Committees of the Senate and House have held
periodic hearings over a period of many years in which issues on the
use, administration and ccapliance with the published clauses were
examined. By Public Law 95-507 (Octoter 24, 1978), amending the Small
Business Act, many new raquirements have been imposed on the contracting
process. Specific clauses and pre-award negotiations are now prescribed
by the law. Prior to P.L. 95-507, prime contractors were required,
among other things, to:

(i) Establish and conduct small business subcontracting
programs;
(ii) designate a company liaison officer to interface with
the Government and supervise compliesnce;
(iii) consider small business ir make-or-buy decisions;
(iv) assure opportunities for small firms;

141




8 B S R R T B R O S S S R S S P

(v) maintain records of small business solicitations and
awards;
{vi) submit quarterly reports on accomplishments; and
(vii) flow~down the subcentracting program clause in subcon-
tracts over $500,000.
Under the new law, the additional mandatory requirements for contracts
over $500,000 include:
* (i) Submission of a subcontracting plan, prior to award,
acceptable to the Government; and
(i) establishment of goals for the award of subcontracts to
small business concerns generally and to minority-owned
small businesses.

The OFPP, in coordination with DOD and the civilian agencies, will
be endeavoring to implement the new law with due regard for new policies
covering the acquisition and distribution of commercial products. DOD
does not have the authority to relax or ignore the new statutory

requirements.

Utilization of Minority Business Enterprise; and

Minority Business Enterprises Subcontracting Program

These two clauses are contained in both the aircraft and support
contracts (General Provisions Numbers 56 and 57).

At the time of execution of the two contracts, there was no statute
or Executive Order that either explicitlf or implicitly required either

of the two cited General Provisionms.
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The policies (and clauses) were developed by the DAR Committeze and
FPR Staff in conjuaction with the Govermment Interagency Committee estab-~
lished by the Secretary of Commerce pursuant to the Executive Orders.
While the requirements of these clauses, which are quite similar in
scope and burden o the Small Pusiness clauses, might "legally" be
changed unilaterally by DOD, to do so would breach cthe understanding
reached with the Commerce Department {Under Secretary) and other agency
members of‘che Interagency Committea. This background becomes relatively
immaterial, however, in light of Public Law 95-507 (enacted October 24,
1978). This new law imposes the same burdensome requirements as are pre-
scribed fo= small business firms that are not minority owned. For more
details, see the preceding discussion of the small business clauses.

The OFPP, in coordi%ation with DOD and the civilian agencies, will
be endeavoring to implement the new law with due regard for new policies
covering the acquisition and distributon of commercial products. DGD

does not have the authority to relax or ignore these new statutory re-

quirements.

Safety and Accident Prevention

This clause is in the support contract (General Provision paragraph 4).

The requirement for the clause, and the clause itself, are estab-
ilished by the Department of the Air Force for all contracts, except con-
struction, which are to be performed on a Government installation. The
clause requires the contractor to conforﬁ to specific safety requirements

in the contract; and for related activities, to counform to applicable

safety rules prescribed in AFR 127-101, and the Air Force Occupational
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Safety and Health (AFOSH)} Standards developed in accordance with AFR
127-12 and AFR 8-14 for Air Force bases; or as prescribed by the Govern-
ment installation if other than an Air Force base; take additional
immediate precautions as the contracting officer may reasonably require,
and take all reasonable steps and precautions to prevent accidents and
preserve the life and health of contractor and Government personnel
performing or in any way coming in contact wich the performance of this
contract. -The clause further requires prompt correction of any violation
as directed by the contracting officer under threat of default termina-
tion.

The burden to an offeror not experienced in bidding to the Govern-
ment would be the initial task of acquiring all referanced Air Force
Regulations and the AFOSH Standards for each base or installation. This
could be a difficult task for .he offeror unless the RFP clearly states
that certain reference documents can be obtained upon request to the
contracting officer. Upon receipt of these documents he must review
his own operations to see if changes will be needed to meet requirements
of the clause; and estimate the scope of the phrase, "...take all
reasonable steps and pracautions to prevent accidents and preserve the
life and health of contractor and Governuent personnel performing ot
in any way coming in contact with the performance of this contract....”

Excapt for the potential difficulty of an inexperienced of feror
acquiring referenced documents, the clause dces not appear to impose

a significant burden nor is it unreasonably imposed.
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Recommendation:
That the Air Force add a sentence substantially as follows to the

clause contained in AF DAR Sup. 7-5000.10: "A copy of referenced Air

Force Regulations and AFOSH Standards will be furnished upvon request to

-

the contracting officer.”

Renegotiation

The Renegotiation Act expired when funding of operations beyond
March 31, 1979, was not authorized by the Congress. A Defense Acquisi-~
tion Circular to discontinue use of the clause is expected in the uear
future.

Price Reduction for Defective Cost or Pricing Data;
Subcontractor Cost or Pricing Data;

Cost Accounting Standards; and
Administration of Cost Accounting Standards

The clauses are in both the alrrcraft and support contracts (Gemeral
Provisions Numbers 50, 63, 83, aud 89 respectively).

The two clauses concerning pricing stem from P.L. 87-653, the
"Truth in Negotiations Act' of 1962. The two accounting clauses are
required by statute (P.L. 91-379). The Act, and the implementing clause,
require a prime contractor and any subcontractor tc submit cost or
pricing data for negotiated purchases over $100,000, with certain
exceptions, and certify to the best of his knowledge and belief, the
cost or pricing data submitted was accurate, complete, and current.

The requirements of the law appear to be reasonable and the burden to
contractors consists of the additional effort, if any, required to

assure that data submitted is current, accurate and complete.
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The accounting clauses require contractor and subcontractor (unless
exempt) disclosure of cost accounting practices and cowmpliance with all
cost accounting standards. There is also the burden of applving the
authorized exemptions and the flow-down procedures. The KC-10 purchases
were exempt from these clauses, e;cept for the KC-10 peculiar portion of
the procurement. The KC-10, commercial portion, was exemp* by contrac-
tor submission and Air Force acceptance of DD Form 633-7: Claim for
Exemption from Submission of Certified Cost or Pricing Data.

The KC-10 "peculiar" portion of the aircraft is primarily a modifi-
cation to the basic DC-1C to add a refueling capability. The exemption
‘rom the submission of certified cost or pricing data did not apply to
the modification, since the modification is not a "commercial item."
Thus the situation arises wherein a modified commercial item, of which
the estimated cost of the "commercial" portiomn is about 90 percent of
the selling price of the total modified commercizl aircraft, causes a
contractor to break-out all "peculiar’ costs including subcontracts,
and purchase them in accordance with Government requirements rather than
commercial standards. This means his accounting practices and records,
for the "peculiar" only, are subject to audit; costs must be submitted
to the Government and certified; and in purchasing, the flow-down of all
clauses (except for exempt purchases from subcontractors) is required.

For both buyer and supplier, this adds an additional burden to (i)
identify the "peculiar" buys; (ii) modify commercial purchase forms to
add a separate additional group of Government clauses; (iii) take any

additional actions required by these clauses; and (iv) the subcontractcr

146

LTI T



— S T APPE, Crerka OIS i o T e e e
R LY ‘-. o e A s ’f i LSO o -:,‘ b ;,;’ AT fww:;{g‘x‘{‘m‘_ v oAt TIONTI B RA Ay L DTS e TP ‘%_

h L -2
by et WK N
el

must then repeat some of these steps. This is particularly burdensome
for a subcontractor having no prior experience seiling to the Govern-
ment. He must take action required by these Government clauses.

While the various resulting problems are ultimately resolved in a
variety of ways, there is an impact of additional administrative effort
and higher cost. The administrative effort and higher cost are not
easily measured, or even accurately estimated. It is a relatively small
amount compared to the overall cost of the contractor's managerial,
accounting, and purchasing operations; and a relatively small amount
for the subcontractors. Thus these costs get absorbed into the over-
head costs of all DC~10's; and, in effect, commercial customers subsi-
dize Government purchases.

These four clauses would be predicted to have a significant impact
on a commercial customer without any prior experience doing business
with the Federal Government. To the extent a prospective supplier would
anticipate major cost increases in his accounting and sales departments,
these clauses would inhibit potential suppliers from bidding on Govern~

ment requirements.

Recommendations:

1. That the definition of a "commercial product' for pricing purposes
include modifications that are relatively minor, and do not invoive
significant cost risk to either buyer or seller.

1. That the Govermment encourage offeror submission of DD Form 633-7:

Claim for E:xemption from Submission of Certified Cost or Pricing Data,

wherever potential application appears reasonable.
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Duty-Free Entry for -Jertain Specified Items

The clause titled as above is contained in the aircraft contract
(General Provision Number 102).

The statute authorizing duty—{ree entry of supplies for "vessels
or aircraft" operated by the United States; and the Tariff Schedules
of the United States, which provide a broad scope of allowable importc
without duty for national defense purposes, are permissive in nature.
The decision on whether to take advantage of duty-free authority is
entirely ul; to DOD.

Generally, the duty~free entry clause and procedures are to be used
in connection with all negetiated contracts over $100,000, where it is
anticipated that parts or components of end items to be delivered will
be imported. It is also to be used in contracts of lesser amount where
the aggregate duty under a contract will exceed $1,000.

The primary purpose of the policy is to conserve military approp-
riations that would otherwise be lost, to the extent that the cost of
import duty is included in contract price or otherwise reimbursed to
defense contractors. The availability of duty-free entry procedures is
considered in conuection with internatiornal agreements (e.g. production
sharing on U.S. and foreign weapons systems programs) for economic or
political reasons, and not just for purposes of conserving military
appropriations.

There is considerable administrative and paperwork burden for

. contractors and the Government in following prescribed procadures (DAR

6-603.2, 6-603.3, and 6-603.4). The flow-down provisions in subcontracts
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apply to the extent that Iimports are identified in advance in the prime
contract and therefore present no unusual problem other than a compli-
ance burden. Other procedures apply in varying circumstances.

There are two issues involved‘in considering the efficieucy of
the procedure. The first concerns the question of whether the advantage
in the form of savings to military appropriations cutweighs the adminis-
trative and other costs ir following the duty-free entry procedure. A
reading of the policy statement (DAR 6-602) can easily lead to the con-
clusion that a savings of $1,000 in appropriations would warrant cost
incurrencé in the amount of significant sums (e.g. $5C07) in following
the procedure. The csecond issue concerns the value of the procedure
from the standpoint of the Government as a whole. To oversimplify an
example, a Government procedure could hardly be coasidered as sound
where $500 should be spent in order to funnel $1,000 in funds (equated
to duty) intc one pocket of the Government (Air Force) instead of
another (Treasury). Since the duty-free item applies only to the KC-10,
and not to the several nundred DC-10's, there is a seeming paradox in
accepting the contractor's price for a commercial product, and then
presumably reducing that price for a net savings in duty (to Air Force
appropriations).

The procedures are relied upon for purposes other than conserva-
tion of appropriations, in connection with production sharing and ccher
international agreements with friendly nations. However, except where

such commitments exist, DOD has the authority to revise these require-

ments unilaterally.
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The KC-10 contract, Section J, Special Provision Number 37 lists
items for duty-free entrv. The logistics support contract in Section L,
General Provisiouns, paragraph 2(h) lists the 'same items plus airspeed
indicators as exceptions to the Buy American requirements, but does not

-

provide for duty-free entry.

Recommenidations:

1. That DOD couwpare the total costs of applying duty-free entry
procedures.(contractor, subcontractors, and Government) with appropria-
tions savings to military caused by duty-free entry and adjust criteria
for use accordingly: but without changing selective application of duty-
free entry to meet interpational commitments.

2. That the airspeed indicator be added to the list of duty-free

items in the KC-10 coentract, if it is being procured from a foreign

source.

Equal Opportunity Pre-Award Clearance of Subcontracts

The clause is in both the aircraft and support contracts (General
Provision Number 46).

The clause is required by 40 CFR 60-129 published by the Secretary
of Labor under authority of Executive Order 11246, as amended.

DOD has no authority to relax or remove this clause. It requires
that all proposed subcontracts of $1 million or more be cleared with
the contracting officer who must be assured that the proposéd subcon-
tractor is in compliance with equal opportunity requirements.

The providing of information to the contracting officer concern-

ing proposed awards does not, in itself, create any significant burden.

150




-

e —— T T o T | AR

A U R o W T
s - o
e a2 b o

There would be relativel faw proposed subcontract awards of more than
$1 million. However, ps .blems zould be created as a result of any
delays in conducting a compliance survey. While the procedures are
clear in DAR, with respect to poteetial delays in prime contract awards,
no gvidance or authority is permitted for the clearance of subcontract

awards.

Recommendations:

1. Prepafe for submission to the OFPP and Labor Department a revision
to the pre~award approval procedures for subcontracts over $1 million
that would, in effect, be simiiar to that provided for clearance under
the Clean Air and Water prnacedures. This would merely involve a check
to determine whether the proposed subcont.actor hazs been found to be in
non-compliance and not eligible for award. If not so found, award could
be made. Any required compliance survey could be made thereafter and
appropriate actions taken, if viclations are found.

2. DOD, with OFPP and Department of Labor concurrence, exempt purchase

of commercial products from this E. O.

Safety Precautions for Ammunition and Explosives

The clause is in both the aircraf:t and support contracts {(Ganeral
Provision Number 80).

The clause is required by DOD's Safety Manual for Ammunition,
Explosives and Related Dangerous Materials (DOD ¥anual 4145;26d). The
clause requires contractor compliance with the manual, reports of

accidents, subcentractor flow-down inrelving ammunition and explosives.

[
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and a statement on contractor’s responsibility. The contractor was
relieved of flow-down of the clause except for KC-10 peculiar require-
ments.

Since the contract, including the Statement of Work, contains no

reference to any ammunition and explosives, the need for the clause is

not evident.

Recommendation:
That "the need for the clause in those contracts be reviewed by the
Air Force, and that the clause be deleted if found not applicable.

Accident Reporting and Investigation Involving
Aircraft, Missiles, and Space Launch Vehicles

The clause is in both the aircraft and support contracts (Ceneral
Provision Number 81).

The DAR clause is permissive within DOD. The clause requires
prompt reporting of accidents to'the ACO, cooperation and assistance if
the Government investigates, and flow-down in applicable subcontracts.
The flow-down was waived except for KC-10 peculiar requirements. 1In
view of FAA investigation responsibility for the DC-10, and the KC-10
is being purchasec primarily to FAA requirements, the need for the

clavse is not apparent.

Recommendation:
That the Air Force review the necessity for this clause; and if it
is not necessary, provose additional guidance in the DAR for purchases

of commercial products and modified commercial products.
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Preservation, Packaging, Packing and Marking

This clause is specified as a socio-economic, environmental, or
national policy clause in the study contract. This clause appears in
Section G of each contract. It reads as follows: 'Preservation,
packaging, packing and marking of the supplies called for thereunder,
the price of which is included in the price of said supplies, shall be
in accordance with Contractor's Standard Commercial Practice."

The only other clause under the heading is '"Military Standard
Transportation and llovement Procedures (MILSTAMP)" in both contracts.

& : MILSTAMP procedures are to be used only when shipments by the contractor
%

are moved by the Defense Transportation System. The clause would have

potential application by providing necessary information for processing

iy-“

a shipment through the Defense Transportation System.
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Abbreviated Title of Clause
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Exhibit 1

Clause Required by
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DAR Reference

Potential apg}ication Service
Contract Act~

Walsh-~-Healey

Equal Opportunity

Equal Opportunity Clearance
Labor Surplus Sub
Utilizatioé of Labcr Surplus
Clean Aiy and Water

Jewel Bearings

Miniature Bearings
Precision Components
Domestic Metals

Buy American

Duty Free Canadian

Duty~Free Items;/

Preference - U.S. Carriersi/

Handicapped Workers

Disabled Veterans

Utilization of Small Businesses

Small Business Subcontracting

DPC 76~1

" 41USC35.45

E.O0. 11246, 11375
E.0. 11246, 11375
P.L. 95-89

P.L. 95-89

E.0. 11738

DAR 1-2207.2

DAR 1-2207.4

DAR 1-2207.4

P.L. 95-457

41 USC 10

Departmental
Secretaries

19 UsC 1309
P.L. 23-623
P.L. 93-112
38 UsC 2012
P.L. 95-507

P.L. 95-507

2/

None—

7-103.17
7-103.18(a)
7-104.22
7-104.20(b)
7-104.20(a)
7-103.29
7-104.37
7-104.38
7-104.46
7-104.93
7-104.3

7-104.32

7-104.31(a)
7~104.95
7-102.28
7-103.27
7-104.14(a)

7-104.14(b)

Exhibit 1
154




' FJ;_,‘ SR

ARV LRIy RN L T8 L VAN LY B 00k I KNy W E Y Y pion NG LWt Lo g, T S o e e T
e A R A G s SR e R R B S SRR IR O B SR S L R S

Abbreviated Title of Clause

Clause Required by

DAR Reference
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Utilization of Minority Business
Minority Business

Safety and Accident Prevention

Renegotiation

Price Reduction - Defective
Data

Subcontractor Pricing
Cost Accounting Standards

Administration of Cost
Standards

Safety - Ammunition
Accident Reporting

Packaging

i/Not in Aircraft Contract.

P.L. 95-507
P.L. 95-507

«AF/DAR 7-5000,10

P.L. 87-653

P.L. 87-653
P.L. 91-379

P.L. 91-379

DOD 4145.26M
DAR 7-104.81

None

7-104.36(a)
7-104.36(b)

AF/DAR 7-
5000.10

7-103.13(a)

7-104.29

7-104.42(a)
7-104.33(a)

7-104.83(b)

7-104.79(a)
7-104.81

1-1204

2
:JService Contract Act clause is DAR 7-1903.41(a); currently not in

Contract.
3/

Not in Logistics Support Contruct.

NOTES: All clauses appear in both che aircraft and the support

one contract.

contracts, unless footncted to indicate appearance in only

Exhibit 1
(Continued)
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